4 





eS aE ee Mae eee 


et re 
ig Pa Fae 


1a 
ig 
a. 
i 
it 
} 


nitean 


a 





RUS 


COMPANIES 


A MONTHLY MAGAZINE DEVOTED TO THE INTERESTS OF FIDUCIARIES 
Founded 1904 by C. A. Luhnow 


Vol. 60 MARCH, 1935 No. 3 


PAGES 
In This Issue ; ‘ ‘ : ; ‘ - ‘ s . , R ‘ 261-262 


Pensions An Industrial Necessity—L. G. Hanmer . . ‘ ‘ j 263-268 
America Backward in Recognizing Their Value—Distinction Drawn sista Functions 
of Corporate Fiduciaries and Insurance Companies in Their Administration 


Banking at the Cross-Roads—Marcus Nadler and Harry Sauvain ‘ 
Fundamental Question of Banking Policy Should Not Be Subordinated to Such 
Immediate Objectives as Stimulation of Business Recovery 


Is Your Financial House in Order?—Chester J. Dodge ; 
Probate Court Experience Indicates Importance of Extreme Care and eid Guidance 
in Will-Making to Avoid Miscarriage of Testator’s Plan 


Fiduciary Course—Article 10—R. R. Bixby . ; : ‘ . ‘ 283-297 
Developing Trust New Business . P s r ‘ 5 ; 299-302 
Wills Recently Probated . J : ; r ‘ . F ‘ . 304 
Administration of Charitable Funds—Ralph Hayes . , : : 305-307 
Husband and Wife as Heirs of Each Other—Emil Baensch . . , ‘ 309-311 
Rights of Creditors in Life Insurance and Annuity Contracts—Samuel Davis . 313-320 
Drastic Decision Affecting Trustees—Frank C. McKinney 321-325 
Court Decisions . m ; ; , ‘ ‘ ‘ ‘ : 327-330 
Excerpts from Selected Articles , , ‘ ; 333-339 
Books and Brochures Reviewed . . ‘ ‘ ‘ ‘ 341-342 
Personnel Changes in Trust Institutions . ‘ ‘ 343-346 
Conventions ‘ ‘ ‘ = ‘ ‘ ° ° ’ ' ‘ 348-349 
Corporate Fiduciaries Associations . ‘ ‘ 351 
Legislative Trends ; , ‘ : ‘ ‘ ‘ 353-364 
Topical Index. ‘ P ‘ ‘ ‘ : , . ‘ ; ‘ 365-367 


Copyright 1935 by Fiduciary Publishers, Inc. 


Published by FIDUCIARY PUBLISHERS, Inc., Two Rector Street, New York. Tel. Bowling Green 9-0479 


GLEN B. WinsuHr, Editorial and Business Director 
CHRISTIAN C. LUHNOW, Assistant Editor Cc. D. House, Business Manager 


Entered as second-class matter May 24, 1904, at the post office at New York, N. Y., under the. Act of March 3, 1879 


Subscription, $5.00 per annum; Foreign, $6.00 per annum; Single copies, 60 cents 
Advertising rates on request Publisher reserves right to reject any copy 


TRUST COMPANIES Magazine is not to be considered as endorsing the views which may be advocated in signed articles 





CHARTERED 1853. 


United States Trust Company 
of New York 


45-47 WALL STREET 


Capital . - - - $ 2,000,000.00 
Surplus and Undivided Profits - 27,104,868.43 


This Company Acts as Executor, Administrator, Trustee, Guardian, 
Committee, Court Depositary, and in All Other 
Recognized Trust Capacities 


It Holds and Manages Securities and Other Property, Real and Personal, 
for Estates, Corporations and Individuals 


OFFICERS 
WILLIAM M. KINGSLEY, President 


WILLIAMSON PELL, Ist Vice-President STUART L. HOLLISTER, Ass't Comptroller 
FREDERIC W. ROBBERT, Vice-Pres. and Comp. LLOYD A. WAUGH, Ass't Comptroller 
THOMAS H. WILSON, Vice-President and Secy. HENRY G. DIEFENBACH, Ass't Comptroller 
ALTON S. KEELER, Vice-President HENRY L. SMITHERS, Ass't Secretary 
BENJAMIN STRONG, Vice-President ELBERT B. KNOWLES, Ass't Secretary 
ROBERT S. OSBORNE, Ass't Vice-President ALBERT G. ATWELL, Ass't Secretary 
WILLIAM C. LEE, Ass't Vice-President HENRY E. SCHAPER, Ass't Secretary 
HENRY B. HENZE, Ass't Vice-President HARRY M. MANSELL, Ass’t Secretary 
CARL O. SAYWARD, Ass't Vice-President IRVIN A. SPRAGUE, Ass’t Secretary 
GEORGE MERRITT, Ass't Vice-President JAMES M. TRENARY, Ass't Secretary 
GEORGE F. LEE, Ass't Vice-President ARTHUR H. ERB, Ass’t Secretary 
THOMAS J. MADDEN, Ass't Secretary 


TRUSTEES 
FRANK LYMAN "LEWIS CASS LEDYARD, Jr. 
JOHN J. PHELPS WILLIAM VINCENT ASTOR GEORGE F. BAKER 
ARTHUR CURTISS JAMES JOHN SLOANE WILSON M. POWELL 
WILLIAM M. KINGSLEY FRANK L. POLK JOHN P. WILSON 
CORNELIUS N. BLISS WILLIAMSON PELL BARKLIE HENRY 





In This Issue 


“Tt is vitally important that there 
be a clear understanding of the fact 
that— 


(a) The obligation of any pension 
plan is to afford future security, 
not contingent upon any specified 
performance after retirement by 
the individual concerned; 


Such security must be guaranteed 
for life; 


An annuity contract affords the 
only possible guarantee and, 
therefore, all pensions are annui- 
ties, and no retirement income 
may properly be classed as a pen- 
sion unless it take the form of an 
annuity. 

“Now, therefore, we are in a posi- 
tion to consider the three elements of 
a pension plan: 

(1) The function of the employer to 

provide the funds and create the 
necessary reserves; 


(2) The function of the trust com- 
pany to conserve and accumulate 
these reserves; 


(3) The function of the insurance 
company to grant annuities in ex- 
change for cash payments from 
the reserve.” 


From article by L. G. Hanmer, Manager Pen- 
sion Department, Johnson & Higgins, San Fran- 
cisco, pages 263-268. 


“The reforms embodied in the bank- 
ing bill recently introduced in Con- 
gress are not the kind of reforms 
which are needed. * * * The fact is 
that the widespread bank failures 
were not due to an inelastic currency 
or credit system or to failure of the 
Federal Reserve system to meet the 
legitimate needs of the banks, but 


rather to the antiquated unit banking 
system and to unsound commercial 
banking practices. * * * 


“The experience of Great Britain 
has shown that the unwritten law of 
tradition, custom, and habit is a much 
more powerful influence for good 
banking than the elaborate banking 
legislation of this country. * * * 


“Legislation may have considerable 
influence on the future development 
of the banking in this country, but if 
the bankers themselves evolve a sound . 
philosophy of banking they can build 
up a banking system which will stand 
the strain of both prosperity and de- 
pression.” 


From article by Marcus Nadler, Professor of 
Finance, and Harry Sauvain, of New York 
University Graduate School of Business Admin- 
istration, pages 269-276. 


“If the decision of the referee in the 
Byrnes estate is sustained by the 
courts, the situation will be serious 
and action by the legislature will be 
vitally important if the laws providing 
commissions for trustees are not to re- 
sult in chaos.” 


From article by Frank C. McKinney, of the 
New York Bar, pages 321-325. 


“A satisfactory and enduring house 
can be planned only by a qualified 
architect. The financial house which a 
testator plans by his will can give the 
utmost protection to beneficiaries only 
when capable experts, whose krowl- 
edge enables them to anticipate and 
avoid possible estate troubles, are 
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called to guide the testator in the legal 
preparation and administrative provi- 
sions of the most important document 
of his life.” 

From article by Chester J. Dodge, Auditor of 


Accounts, Surrogate’s Court of New York County, 
and Member of the New York Bar, pages 277-280. 


“While it is entirely possible for a 
fund of the Community Trust to be 
held by an individual trustee, the rec- 
ommended procedure utilizes a corpo- 
rate trustee—and the selection of that 
trustee is made by the founder of the 
fund to be trusteed. 

“But while a banker may acquire 
competence as a financier, he is less 
likely to excel also as a sociologist. 
Therefore, his function, in relation to 


these funds, is limited to the fiscal task 
of the investment of principal and the 
accumulation of income.” 


From discussion by Ralph Hayes, Director, The 
New York Community Trust, pages 305-307. 


“Reduced to a simple statement, 
your ‘product’ is a thorough knowl- 
edge of trust functions plus an efficient 
way of doing things; and when you 
sell the services of your trust depart- 
ment, the customer buys on faith, on 
his belief that you do have the knowl- 
edge and you will handle his business 
efficiently. In the matter of a will, you 
sell for future delivery; and it is on 
the manner in which you handle 
things now that the prospective client 
bases his estimate of what you will 
deliver in the way of service (not to 
him, but to his heirs, etc.) after his 
death. * * * 


“No miracle-working ‘scheme’ is 
found in this article. It is simply de- 
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voted to the problem of getting vol- 
ume business, and to do that each 
client must be sold before his account 
is actually on your books. The moves 
herein advocated constitute a work- 
able plan for doing that selling—and 
if you follow the plan, you will get 
the business.” 


From article by R. R. Bixby, pages 283-297. 


“Another observation of the im- 
probability of making a policy ‘a shel- 
ter for valuable assets’ is this: Of the 
more than $100,000,000,000 of legal 
reserve insurance now in force in the 
United States the average policy of 
ordinary insurance is not over $2500; 
the average industrial policy is $200, 
and the average of all is $800. * * * 
An insured having sufficient means to 
carry a large policy for several years 
for the purpose of saving to himself 
after bankruptcy, at the end of that 
time, the cash surrender value of the 
policy, may be supposed to possess 
sufficient shrewdness to conceal this 
means from his creditors by a less cir- 
cuitous method than a life insurance 
policy provides.” 


From paper by Samuel Davis, Associate Counsel 
of the John Hancock Mutual Life Insurance 
Company, pages 313-320. 


Notice 


Publication of the third and conclud- 
ing portion of Mr. Winship’s article on 
Bar Relations, scheduled for this issue, 
will be deferred until April. This will 
permit including in the comparisons per- 
tinent provisions of bills relating to the 
practice of law which may be enacted by 
legislatures now in session. 





Pensions An Industrial Necessity 


America Backward in Recognizing Their Walue—Distinction 
Drawn Between Functions of Corporate Fiduciaries and 


Insurance Companies in Their Administration 


By L. G. HANMER 
Manager, Pension Department, Johnson & Higgins, San Francisco 


EDITOR’S NOTE: This is the first of a series of three articles 
on various phases of the pension problem. The author believes 
that the proper development and administration of pension 
plans requires the services of corporate fiduciaries and of 
insurance companies. He has no desire to enter into any con- 
troversy as to their relative merits or their ability to perform 
their respective functions. 


of the American Bankers Associa- 

tion at their Mid-Winter Conference 
at the Waldorf Astoria on February 
14th, the substance of which was pub- 
lished in the February issue of TRUST 
COMPANIES, attention was called to a 
great uncultivated field for trust com- 
pany custodianship of pension reserves. 

The custodianship is only one of the 
three elements of a successful pension 
undertaking. The first, and most impor- 
tant, function is, the providing of the 
necessary money, and since this duty 
falls upon the employer, or upon the em- 
ployer and the employees by joint action, 
they must first be convinced that a sound 
pension plan is worth what it costs, and 
more. 

If this fact can be demonstrated—and 
it can—it seems strange that in Amer- 
ica, after some twenty years of more or 
less active effort on the part of the insur- 
ance companies and their many agents, 
only some 226 “insured” pensions plans 
are in existence, and that altogether only 
some 500 plans of a formal character al- 
together have been established. 

You do not have to “sell” a pension 
plan to an intelligent proprietor of a suc- 
cessful business if you and he are willing 
to sit down with paper and pencil and 
figure out what its effect will be on his 
costs. Once he is convinced that it is good 
business and will pay, he is definitely in 
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the market for the means by which to 
accomplish that end. It is, therefore, pre- 
mature to consider the administrative 
procedure, or the facilities of trust com- 
panies or insurance companies in that 
connection prior to the enlistment of his 
unqualified willingness to make available 
the funds for the financing of the plan. 

The newer the organization may be, 
the more difficult it is to awaken the man- 
agement’s interest in the pension ques- 
tion. For about 30 years after the foun- 
dation of the average business, the 
pension question does not take concrete 
form. It is not until the end of that 
time that the advance guard of what will 
prove to be an ever increasing procession 
of superannuated workers, calls the mat- 
ter forcibly to the management’s atten- 
tion. 

When this question of the superannu- 
ated employee arises, there are only three 
things that can be done about it. They 
are, 

(1) To find a place for them on the 

active payroll; 

(2) To retire them at a certain age after 

an extended period of service; 

(3) To discharge them, with or without 
a dismissal wage. 


No management should make the mis- 
take of establishing a precedent by in- 
augurating a hastily-conceived and, pre- 
sumably, discretionary policy with re- 
spect to the first comers. 
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The first of the three alternatives (re- 
tention on active pay-roll) is the one 
usually adopted when the situation first 
arises. Although this is the easiest way, 
it is the one which, in the long run, will 
prove to be the most expensive. To adopt 
such a policy will eventually add from 
16% to 20% to the annual pay-roll for a 
given volume of production. 

The second of these (retirement at 
part salary from current earnings) is, 
also, an easy solution, and it is one which 
innumerable high-class organizations, in- 
cluding banks, have adopted. This, also, 
will prove not only expensive, but embar- 
rassing from an accounting point of 
view. 

The third expedient (discharge) ap- 
pears to involve no direct cost, but it is 
apparent that there are few, if any, 
stable industries in any community 


where the invariable policy of discharge 
with advancing years did not react to 
their financial disadvantage. Superannu- 
ated workers cannot be discarded upon 
an industry’s doorstep, to be tripped 


over and ultimately maintained by that 
industry’s customers. 

It would appear that the reason why 
there are so few formal pension plans in 
existence in this country is educational 
rather than financial. It would appear 
that the practical advantages of a pen- 
sion plan have been completely subordi- 
nated to the humanitarian appeal in such 
attempts as have been made to extend 
the pension idea, and managements who 
have been successful in building up sub- 
stantial enterprises over a period of 
years have had to draw the line some- 
where as to the degree in which senti- 
ment could be permitted to levy against 
profits. 


Security Must Be Provided 


There is an unquestioned social need 
for old-age security for which neither 
industry nor society may completely 
avoid responsibility, since this security 
must be provided, and for any individual 
to pass the responsibility to his employ- 
er, or for the employer and the individual 
to attempt to pass the responsibility to 
the state, is merely to sidestep the issue 
and to avoid a practical and orderly 
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means by which it can be met. 

England is notable for its experience 
with government pensions, the scale of 
which, like that proposed in our pending 
legislation, is calculated to provide a 
mere subsistence in no way related to the 
degree of meritorious service that may 
have been rendered to society or to an 
employer by the recipient. 

Nevertheless, in England, formal pen- 
sion systems antedate those in this coun- 
try by many years and outnumber ours 
many fold, and British industrialists, 
through years of experience, have 
learned that a pension system, in which 
the promise of future security and future 
comfort serves as an inducement to the 
worker to do his best and not merely 
his bit, pays in the long run. They have 
found that the difference between the 
worker’s best and the worker’s bit is 
more than enough to provide the reserves 
necessary to fulfill that promise, and they 
have developed an accounting procedure 
whereby a modicum of this difference is 
set apart periodically for that purpose. 

The British industrialist, therefore, 
finds it expedient and profitable to main- 
tain a plan which supplements the gov- 
ernment grant, and however much they 
might choose to capitalize its humani- 
tarian aspects, we may be sure that their 
acceptance of this principle has resulted 
from years of experience with its practi- 
cal advantages. It is to be hoped that 
leaders in American industry can be per- 
suaded to familiarize themselves suffi- 
ciently with the facts so that they may 
arrive at the same conclusion. 

Although the pending Federal legisla- 
tion will undoubtedly be a great stimulus 
to intensive study of the pension question 
by those industrialists who are charged 
with maintaining satisfactory human re- 
lations on the one side and satisfactory 
profits on the other, we must not expect 
too much from their unaided considera- 
tion of the subject. 

The field for new business in this di- 
rection exists to a degree that may prove 
surprising within the next few years, but 
that field is only so much territory if not 
scientifically cultivated. 

In the matter of cultivation, the insur- 
ance companies have a marked advan- 
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tage in that their cultivators, or agents, 
work night and day, from Coast to Coast. 
It has been true in the past, however, 
that agents have stressed the humani- 
tarian aspect and avoided the practical 
one, to their detriment. 

Trust companies have a great advan- 
tage in this respect. They have an advan- 
tage in their location as adjacent to that 
of their potential trust customer and in 
their intimate and confidential relation- 
ship with him through their banking de- 
partment. The trust company can be a 
powerful educator in expounding the 
practical advantages of a pension plan 
and the reserves therefor, and with the 
competent advice of available experts, 
they are in a position to develop, with the 
corporate prospect’s interested co-opera- 
tion, the structure of some certain pen- 
sion plan, constituted within such certain 
limits as might be commensurate with 
his needs, and work out its financial ob- 
ligations and presumable future balance 
sheet to everybody’s satisfaction. 


Employers Must Take Definite Stand 


Although employers have been prone 
to look upon retirement, or pension, pay- 
ments as “charity,” to which the recipi- 
ent has no claim and for which no real 
liability exists, they do not, as a rule, 
hide their light under a bushel basket 
when they have made it a policy “to take 
care of their old employees.” C.ganiza- 
tions which have achieved a reputation 
for doing that, know that the reputation 
becomes a stimulus for extra faithful 
and loyal service and discourages good 
employees from seeking greater cash re- 
turns elsewhere. They have been glad to 
turn this result to their own advantage 
and have found, in other words, that it 
pays. Therefore, they have been loathe 
to say or do anything to counteract the 
inference as it might relate to present 
employees who were several years re- 
moved from the possibility of retire- 
ment, even though this same manage- 
ment were not ready to admit to them- 
selves that they had any serious inten- 
tion of abiding by that procedure in spite 
of varying future social or trade condi- 
tions. 

In the light of the present agitation 
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for social security, employers are realiz- 
ing more and more that they must take 
a definite stand on one side of the fence 
or the other. They must either have a 
pension plan that grants certain benefits 
related to the quality and duration of 
service, or else they must put their em- 
ployees on notice that no such plan exists 
and that they see no difference between 
any employee’s bit and his best. 

Consequently it is apparent that, irre- 
spective of the humanitarian aspect of 
pensions, a pension becomes in its prac- 
tical form a reward (an inducement) for 
long and protracted service. The degree 
of this reward, or, in other words, the 
amount of pension, must necessarily, 
therefore, bear a direct relation to the 
value of the work performed by the in- 
dividual, and more particularly, to the 
results of such extra effort or loyalty as 
may thereby be stimulated. 


Quid Pro Quo 


Any practical consideration of pen- 
sions, therefore, on anything but a 
humanitarian basis must be related to 
this theory of quid pro quo. Upon accept- 
ance of the fact that they are quid pro 
quo, and therefore, a direct function of 
labor or service rendered under a stipu- 
lated condition of employment, the re- 
sulting debtor-and-creditor relationship 
between employer and employee must be 
recognized and acknowledged. 

At this point it is necessary to give 
an illustration. Let us assume an agree- 
ment between a corporation and a con- 
tractor, in which it is agreed that the 
corporation will furnish the material and 
the power and the light and the trucking 
and the contractor’s payroll for the 
building of a warehouse. It is a condition 
of the contract that if the job is satis- 
factorily completed within a certain time, 
the corporation will pay the contractor 
a certain extra percentage of the total 
cost. 

Obviously the total cost of this build- 
ing if satisfactorily completed within the 
time limit, includes that extra sum, and 
the appropriation for the building must 
contemplate the contingent payment of 
that additional item. 

Similarly, the cost of service which 
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meets the specification of “good and pro- 
tracted” as rendered by any employee in 
an organization which has instituted a 
pension system, is the sum which has 
been paid in wages and is payable upon 
completion of the job. 

It is only where the employer may 
have instituted a pension plan “‘with his 
fingers crossed” and with the mental 
reservation to make its ultimate fulfill- 
ment contingent upon future specific 
trade conditions that he can close his 
books for the year without evidencing 
that labor cost for that year was com- 
prised of two items: 

(1) Salaries and wages paid; 

(2) Reserve for contingent pension 

liability accrued by satisfactory 
service rendered by employees. 


In England where, as has been said, 
formal pension systems outnumber ours 
many fold, responsible certified public ac- 
countants will not attest to the accuracy 
of a set of books unless an amount repre- 
sentative of “accrued pension liability” 


shall appear, or without subscribing a 
statement to the effect that accrued pen- 
sion liability exists to “an undetermined 
amount.” 


A Definite Liability 


Where, therefore, a formal plan for re- 
warding good and protracted service by 
future security has been instituted as an 
inducement for the rendering of that 
service, the ultimate award of security is 
due upon completion of the service and 
cannot be related in any respect to any 
anticipated performance after retirement 
by any recipient, nor be presumed to be 
contingent upon.the will of any man. 

Consequently the cost of the service 
rendered under such conditions is made 
up of the two items: 


(1) The salaries and wages that have 
been paid; 

(2) The amount that remains to be paid 
to provide security. 


Any male employee retired at 65 is 
presumed to have a future expectancy of 
life of 145 months. He might live 6 
months, or he may live 360 months. How 
may that employer close his books with 
respect to that particular job and make 
an entry at the end of the year, “Paid in 
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full”? Who is to say what amount of 
cash may be required to satisfy the em- 
ployer’s obligation to compensate for the 
satisfactory completion of that man’s 
job with a pension of $100 a month? 
Who is to say whether that sum will be 
$600 or $36,000? 

To those questions the insurance com- 
panies provide the only practical answer. 
The insurance company says that they 
are prepared to issue to that individual 
an annuity contract, under the conditions 
of which they GUARANTEE to pay the 
individual $100 per month “so long as 
he may live,” and they undertake to de- 
liver that contract under only one condi- 
tion, and that is, in consideration of the 
advance payment to them. by the em- 
ployer of $12,000—or approximately that 
amount. 

Therefore, the employer cannot close 
his books with the entry, “Paid in Full,” 
with respect to a given individual at re- 
tirement, except by having been in a po- 
sition to pay over to the insurance com- 
pany the sum of $12,000. 

Some employers do not propose to re- 
pudiate their liability to the employee 
after the employee has fulfilled his end 
of the agreement, but such an employer 
generally satisfies his conception of good 
intention by making a mental resolve to 
pay the ex-employee $100 a month on the 
future pay-roll. That may satisfy the em- 
ployer’s conception of fair dealing, but 
there is no reason why it should satisfy 
the employee. His very life may depend 
upon a continuance of that payment ten, 
twenty, or thirty years into the future— 
probably way beyond the control of the 
present management, possibly beyond the 
existence of the corporation, itself, and 
certainly through periods of varying 
prosperity and financial stress. 


Third-Party Guarantee an Essential 


Nothing but a lack of understanding 
of the pension problem and the complete 
failure to recognize the fact that if a 
pension does not take the form of a con- 
tract with a third-party guarantee, it is 
not a discharge of the employer’s obliga- 
tion to afford security, makes this condi- 
tion tolerable. No self-respecting employ- 
er, with a full knowledge of these facts, 
would wish to establish any such debtor- 
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and-creditor relationship with an ex- 
employee in which the corporation re- 
mains the debtor and the employee re- 
mains creditor at his peril for the rest of 
his life. 

Nevertheless that is the situation 
which obtains in hundreds of worth- 
while organizations, banks in particular, 
where it is the practice to retire em- 
ployees on part salary. The employee has 
done his part—the employer expects and 
hopes to do his—but it is the employee 
who takes all the risk under conditions 
over which he can exercise no control. 

As banking institutions, banks and 
trust companies have felt, with some jus- 
tification perhaps, that their ex-employ- 
ees risk nothing as to continuity of part 
salary far in the future because of the 
presumed longevity and recognized re- 
sponsibility of the institution, which, as 
contrasted to the average industrial or 
service organization, is relatively true. 

Still a banking institution must prac- 
tice what it preaches in its relation with 
its customers. A bank can no more jus- 
tify slipshod accounting as to its liabili- 
ties on pension account than it can con- 
done the failure on the part of any 
customer to indicate accrued liabilities 
on its balance sheet and to establish re- 
serves for their ultimate liquidation. 
Even a bank cannot justify part-salary 
payments to non-productive ex-employees 
as a legitimate labor cost. It should be 
the last one to tolerate a debtor-and- 
creditor relationship between itself and 
an ex-employee, and should be the first 
one to undertake through the purchase 
of an annuity the liquidation of any such 
obligation. 

It is vitally important that there be 
a clear understanding of the fact that— 
(a) The obligation of any pension plan 
is to afford future security, not con- 
tingent upon any specified perform- 
ance after retirement by the indi- 

vidual concerned; 

Such security must be guaranteed 
for life; 

An annuity contract affords the 
only possible guarantee and, there- 
fore, all pensions are annuities, and 
no retirement income may properly 
be classed as a pension unless it take 
the form of an annuity. 


Three Elements of Pension Plan 


Now, therefore, we are in a position 
to consider the three elements of a pen- 
sion plan: 

(1) The function of the employer to 
provide the funds and create the 
necessary reserves; 

(2) The function of the trust company 
to conserve and accumulate these 
reserves; 

(3) The function of the insurance com- 
pany to grant annuities in exchange 
for cash payments from the reserve. 


Nobody is going to compete with the 
employer for the privilege of providing 
the money (unless it be the state). 

Insurance companies may compete 
with trust companies for the custodian- 
ship of these moneys, but in that respect, 
subject to certain lack of present facili- , 
ties on the part of the trust companies 
to render competent, actuarial, consult- 
ing service to their customers, the trust 
companies have all the best of it so long 
as certain restrictions continue to be im- 
posed upon insurance companies. 

Under the third aspect of the pension 
plan, that is, the granting of annuities, 
there is no justifiable competition with 
the insurance companies. Only an insur- 
ance company, with a wide diversification 
of insurable risks and operating under 
the restrictions of the insurance depart- 
ments of the various states and in con- 
formity with conservative underwriting 
experience, can issue a dependable an- 
nuity contract, the faithful performance 
of which is guaranteed, and establish a 
definite, pre-determined premium as its 
present price. 

Under some conditions an insurance 
company can issue what is known as a 
“Group Annuity Contract” in which the 
custody and accumulation of reserves, as 
such, except as related to specific indi- 
viduals, is avoided. The desirability of 
such a contract is not to be discussed in 
the abstract, since the degree of desir- 
ability varies with the conditions of the 
employer’s proposed retirement plan, so 
that, whereas a widespread and active 
interest in the establishment of pension 
plans may result in some group annuity 
contracts, there will be so many instances 
where trust company reserves, affording 
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as they do greater flexibility, will be the 
approved procedure. The fees and other 
benefits accruing from such accounts to 
the trust companies should amply com- 
pensate them not only fo’ ‘he custody of 
such funds as they mu, uandle, but for 
bringing to bear upon potential trust 
customers the full force of their influ- 
ence by precept, education and argument 
to encourage the inauguration of sound 
and practical pension plans. 

It must be recognized that whether the 
custodianship of the reserves be allocated 
to a trust company cr to an insurance 
company (under a gioup annuity con- 
tract), ultimately the individual annui- 
ties that must be purchased for the 
account of each individual pensioner, 
must be issued by an insurance company. 

Any activity on the part of trust com- 
panies, or of any other corporate or indi- 
vidual advocates of a sound pension plan, 
supplementing the sales efforts of insur- 
ance companies, can have no other result 
than to increase the volume of annuity 
business. It should be obvious that trust 
companies cannot engage in the business 
of issuing the guaranteed annuity con- 
tracts, and that trust companies will wel- 
come, where they have assumed the cus- 
todianship of the reserves, the definite 
termination of their responsibility to 
each individual beneficiary under such 
trust agreement as comes through the 
transfer of that beneficiary’s equity in 
the trust at a specified time to an insur- 
ance company. 

If trust companies and other properly 
responsible advocates of funded plans 
were not to do constructive work along 
these lines, the result would be that cor- 
porate employers would find themselves 
confronted with the retirement problem, 
but would have no funds available, result- 
ing from previous service of those con- 
cerned, from which pensions, in the form 
of annuities, could be purchased. It is 
under such conditions that the security 
an annuity contract gives to the pen- 
sioner, would be replaced by an insecur2 
and uncertain dole. Not only does activity 
along these lines on the part of trust 
companies in dealing with their custom- 
ers make for the ultimate financial ad- 
vantage of the corporate client, as meas- 
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ured over a period of years, but can 
render security in its truest sense to 
literally millions of potential pensioners 
to the unquestioned benefit of the com- 
munity. 

There can be no cause for conflict 
between trust companies and insurance 
companies in the attainment of this com- 
mon objective. Let each recognize and 
respect the other’s function, and let each 
do its part in advocating sound financing 
for future responsibilities, and the efforts 
of each will be amply repaid through 
material rewards as well as from the sat- 
isfaction that may be derived from hav- 
ing contributed materially to the relief 
of human needs. 


Sees No Menace in Sound Social 
Insurance Legislation 

Enactment of sound economic sécur- 
ity legislation should prove helpful 
rather than harmful, Roderic Olzendam, 
Research Director, Metropolitan Life 
Insurance Company, said in his address 
before the Eastern Savings Conference, 
Savings Division, American Bankers As- 
sociation, March 7. 

“It is of transcendent importance,” he 
warned, “that the administrative pro- 
cedure be devised with the most meticu- 
lous care and that eternal vigilance be 
exercised in its application.” 

Mr. Olzendam, referring to British 
experience, said that he has found noth- 
ing in the record to indicate that social 
insurance has had any adverse effect 
upon the thrift habits of the British 
people. 

He emphasized the need for actuarial 
guidance in devising any sound plan of 
social insurance. “All too often,” he 
said, “the actuaries have been asked 
neither to suggest nor to criticize nor 
change anything, but simply to apply 
their mathematical abilities to a pre- 
conceived situation, and to deal with in- 
adequate statistics. Too many times the 
function of the actuary has begun and 
ended with actuarial estimates. There 
has been too much lay tinkering before 
and atter consultation with the ac- 
tuaries.” And in this connection, Mr. 
Olzend:m explained that he is not a 
member of the actuarial profession. 
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States are still in a state of flux 

and change. So far American 
bankers and bank officials have not yet 
developed tested and proven traditions 
comparable to those of the joint stock 
banks in Great Britain to guide them in 
formulating their credit policies. On the 
contrary, bankers in this country still 
look to the law not only to regulate their 
activities but also to indicate to them the 
policies to be followed. Banking practices 
in the United States therefore have 
varied widely with the banks acting not 
as leaders in making changes but rather 
as followers. 

The banking crisis of 1933 left an in- 
delible impression on the American bank- 
ing system. The large number of bank 
Tailures, entailing severe losses to de- 
positors and stockholders, the severe cri- 
ticism to which the banks have been sub- 
jected from all quarters and the need of 
many banks for financial assistance from 
the government, have indicated to the 
leading bankers in the United States that 
a revision and clarification of banking 
policies are absolutely essential to the 
sound development of the banking sys- 
tem. 


Bs: policies in the United 


Present Banking Policies 


Under the impact of the developments 
of the past few years and under the 
influence of new banking legislation, most 
of the larger banks and many smaller 
ones have tended more and more toward 
a policy of restricting their business te 
strictly commercial banking as far as 
possible. At the same time they have 
accepted the traditional British concept 
that commercial banking consists: chiefly 
in providing short-term funds to ‘finance 
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self-liquidating commercial transactions. 
Thus, banks throughout the country are 
today refusing to .nake loans for capital 
purposes and are r2luctant to tie up their 
assets in commitments not of a self-liqui- 
dating character. In their investment 
policy they also have followed the prac- 
tice long established in Great Britain of 
buying only the highest grade and most 
marketable bonds regardless of the un- 
attractiveness of yields. 

But just as banking in the United 
States appears to be entering into a new 
phase of development on a sounder basis 
than in the past, the banks are again 
being subjected to severe criticism, this 
time by Administration leaders as well 
as by others anxious for a quick business 
recovery. Whereas the banks were for- 
merly blamed for having extended credit 
unwisely and for having facilitated spec- 
ulation in securities and real estate, they 
are now being condemned for refusing 
to do the same thing. This criticism has 
produced tangible results in the form of 
new legislation recently introduced in 
Congress for the purpose of liberalizing 
the banks’ self-imposed restrictions and 
encouraging them to expand credit with 
little regard to sound banking principles 
and little consideration of the effects on 
the banks themselves or on the country 
as a whole. 


Need for Clarification 


This development indicates clearly the 
need for careful and intelligent consid- 
eration by bankers as well as legislators 
of this country of the fundamental ques- 
tion, What functions should our banks 
properly be expected to perform? This 
question has been debated in public and 
private for several years, but the atti- 
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tude of Congress has not yet been made 
clear. At first, after the credit abuses of 
the boom period became so startlingly 
evident in the early years of the depres- 
sion, the tendency in Washington was 
toward legislative restriction of banks to 
a straight commercial banking business. 
This tendency was an outstanding fea- 
ture of the Banking Act of 1933 and was 
clearest in those provisions of the Act 
requiring the segregation of the invest- 
ment banking and commercial banking 
businesses. But now that business recov- 
ery is lagging, the Administration has 
taken the view that the banks should 
adopt more liberal lending policies and 
provide not merely temporary working 
capital, but also medium-term working 
capital and even long-term investment 
capital. In other words, the current trend 
in banking legislation is in many respects 
directly opposite to that of 1933. 


Business Financial Policies and Banking 


Banking functions and policies are not 
determined entirely by the banks or leg- 
islatures. Banking is merely an auxiliary 
to production and the exchange of com- 
modities and services; it is but a hand- 
maid to commerce and industry. Conse- 
quently, it must be adapted to the eco- 
nomic needs of the country and to the 
requirements of business enterprise. Ob- 
viously, banking policies are directly 
influenced by the financial methods and 
practices employed by business concerns, 
and particularly by the larger corpora- 
tions. 

In a broad sense the financial policies 
of business dictate the policies of the 
banks. This is perhaps best evidenced by 
a survey of banking developments dur- 
ing the twenties up to the collapse of the 
stock market in 1929. Under the influ- 
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ence of easy money market conditions 
and a rising stock market, the larger 
corporations in the United States adopt- 
ed a policy of meeting their financial 
requirements through the sale of securi- 
ties to such an extent as to become prac- 
tically independent of the banks as a 
source of funds for seasonal or special 
needs. The net effect of this development 
was that the larger corporations not 
only ceased to borrow from the banks 
but also accumulated sufficient funds to 
finance installment sales to their cus- 
tomers and even, in some cases, to lend 
funds in the call money market. Ob- 
viously, this reduced the opportunities 
for banks to make short-term loans and 
they were forced to turn more and more 
to investments for the employment of 
their funds. The accompanying table 
shows statistically the effects of this de- 
velopment.* 

Thus in 1920 about 54.1 per cent of 
the total earning assets of the reporting 
member banks consisted of other loans, 
primarily commercial, while in 1930 the 
proportion was only 36.8 per cent. Loans 
on securities, on the other hand, in- 
creased from 25.0 per cent. to 37.2 per 
cent. of total earning assets in the same 
period, and investments rose from 20.9 
per cent to 26.0 per cent. The banks, 
therefore, were called upon less and less 
to finance the seasonal and temporary 
needs of industry and trade and grad- 
ually entered farther into the business 
of providing fixed capital, either directly 
by the purchase of securities or indirect- 
ly by making loans collateralled by se- 
curities. That the over-extension of the 
capital goods industries, due partly to 
the ready availability of borrowed 
money, played an important role in the 
turn of the business cycle is only too 


*Loans and Investments of Reporting Member Banks in Leading Cities 
(Based on monthly averages of weekly figures; in percentages of total loans and 
investments) 


Loans on 
Securities 
25.0 
25.6 
25.6 
29.1 
31.6 
37.2 


June 
1920 
1922 
1924 
1926 
1928 
1930 


Other Loans 
(Mainly Commercial) Investments 
54.1 


46.7 
47.2 
43.6 
40.4 
36.8 


Total Loans and 
Investments 
20.9 100.0 
100.0 
100.0 
100.0 
100.0 
100.0 


27.7 
27.2 
27.3 
28.0 
26.0 
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well known and needs no further dis- 
cussion. 

The experience of the last few years 
has shown that the corporate practice of 
financing through the securities markets 
to such an extent as to greatly reduce 
their need for short-term bank credit is 
unsound. While it cannot be denied that 
a conservative policy on the part of cor- 
porations requires that permanent work- 
ing capital should be provided by the 
sale of securities and that substantial 
cash reserves should be held against 
emergencies and for the equalization of 
dividends, yet careful observers agree 
that the economic consequences of the 
financial policies of corporations adopted 
during the 1920’s were anything but 
beneficial. They accelerated the boom 


through over-expansion and contributed 
materially to the collapse. 


Utilization of Deposits 


One of the major problems confront- 
ing the banks is how their funds can 
best be employed. This problem in turn 
has two distinct phases: (1) what policy 
should be followed in investing savings 
or time deposits, and (2) in what pro- 
portion should a bank’s total earning 
assets be distributed among the various 
types of loans and investments. 

In recent years the suggestion has 
often been made that the assets of the 
banks should be segregated in accordance 
with the nature of their deposits. It is 
claimed that time and savings deposits, 
being in a special category, could be in- 
vested in “slower” types of assets than 
demand deposits. Here again, however, 
a careful analysis indicates that no hard 
and fast rule can be made for the bank- 
ing system as a whole and that such 
policies must depend to a large extent on 
the situation of individual banks. Tech- 
nically, time deposits and savings de- 
posits can be withdrawn only after due 
notice or only after a stipulated period 
of time. However, in actual practice a 
bank must stand ready to pay out its 
time and savings deposits on demana. 
This is particularly true in a period 
of financial crisis because insistence on 
the letter of the contract would cause 
doubts as to the soundness of the bank, 
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cause a loss of confidence on the part of 
depositors and probably start a general 
move to withdraw demand deposits. Ex- 
perience during the banking crisis in the 
United States has amply proved this 
point. 

Nevertheless the feeling persists that 
time deposits may properly be used for 
longer-term investments than demand 
deposits. This view is reflected in the 
banking bill of 1935 which provides that 
60 per cent. of the time deposits of the 
banks may be invested in mortgage loans. 
Governor Eccles of the Federal Reserve 
Board in support of this measure stated 
that if banks would avail themselves of 
this privilege the mortgage situation of 
the country would be improved. This is 
undoubtedly true but the fact remains 
that mortgage loans are not a liquid 
form of investment and very often in the 
past the use of deposits payable on de- 
mand or short notice for long-term capi- 
tal purposes has proved disastrous. One 
may therefore conclude that while an in- 
dividual bank based on its previous expe- 
rience may invest a portion or even a 
substantial part of its time and savings 
deposits in longer term loans or in what 
may be considered as slow loans, the 
segregation of assets on the basis of 
types of deposit liabilities is as a general 
rule not advisable. 


Diversification of Assets 


On the broader question of the proper 
distribution of a bank’s earning assets 
among the various types of loans and in- 
vestments American bankers have been 
far from unanimous or even consistent. 
The structure of earning assets varies 
widely in different localities and with 
changes in economic conditions. To some 
extent these differences in policy are 
justifiable, but it is significant that the 
British joint stock banks have developed 
certain well defined traditions as to the 
employment of their funds which are 
consistently adhered to. The composition 
of the assets of the eleven British joint 
stock banks in June, 1932, a year of de- 
pression, as compared with the same 
month of 1929, a year of prosperity, is 
shown in the following table. 
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Composition of Assets of the British 
Joint Stock Banks 
(In percentages of: total assets) 


June, 
1932 


June, 
1929 
Cash and balances with 
Bank of England 
Money at call and short 
notice 
Discounts 
Advances 
Investments 


13.1 


6.0 
13.3 
42.1 
18.6 


Thus the ratio of investments to total 
assets increased only from 13.0 per cent. 
in 1929 to 18.6 per cent. in 1932, the 
year in which the depression was most 
acute in Great Britain, while advances 
(consisting of loans to industry and 
trade) declined only from 48.8 per cent. 
to 42.1 per cent. There has since been 
some further reduction in advances but 
this is considered a normal development 
because when recovery begins business 
concerns are expected to repay their 
loans more rapidly than they contract 
new credits. 


As compared with the British joint 
stock banks, the composition of the as- 


sets of the Federal Reserve member 
banks in New York and Chicago changed 
to a much greater extent in the same 
period. The total loans of these banks 
declined from 55.1 per cent. of their as- 
sets on June 29, 1929, to 41.6 per cent. 
on June 30, 1932. An even more striking 
development has been the increase in in- 
vestments from 15.2 per cent. to 31.4 per 
cent. of the total. The rise in investments 
represents chiefly larger holdings of gov- 
ernment securities. These trends have 
continued since 1932, and on October 17, 
1934, the date of the latest call report, 
40.7 per cent. of the total assets of the 
New York and Chicago member banks 
consisted of investments, while 30.5 per 
cent. of the total represented government 
and government guaranteed securities. 
Thus, during the depression and particu- 
larly since the banking crisis of 1933, the 
banks of the United States have assumed 
the character of investing institutions 
employing a large part of their deposits 
in government and other securities. 
The soundness of the policy which the 
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banks have followed in investing such a 
large portion of their funds in govern- 
ment securities has been questioned by 
many. There are some who maintain that 
the banks are “frozen” with government 
securities. While it cannot be denied that 
when banks invest a large portion of 
their assets in government securities and 
refrain from making loans for commer- 
cial purposes that they are not perform- 
ing the function for which they were 
created, yet it is inaccurate to say that 
the banks holding government securities 
are frozen. Technically an asset is liquid 
if it can be readily converted into cash 
without any material loss. Government 
securities are not only the most market- 
able of any type of security, but are also 
eligible as collateral for advances from 
the Federal Reserve banks. As long as 
government securities are “shiftable” 
they are liquid. 

The question of the utilization of bank 
deposits also raises the problem of what 
rate of interest should be paid on de- 
posits. This question, however, has been 
dealt with by the Banking Bill of 1933 
which prohibits member banks from pay- 
ing interest on demand deposits and au- 
thorizes the Federal Reserve Board to 
limit by regulation the rate which may 
be paid by member banks on time de- 
posits. This provision recognizes the fact 
that it was the eagerness of many banks, 
particularly the smaller ones, for higher 
yield bonds in order to pay relatively 
high rates of interest on deposits which 
was the undoing of many institutions. 
The interest rate on time deposits should 
bear a definite relation to the discount 
rate of the Federal Reserve banks and 
should not be so high as to be burden- 
some to the banks. 


Intermediate Term Loans 


While the liquidity of the banks is ac- 
tually enhanced by the holding of large 
amounts of government securities, yet 
the low level of commercial loans may 
indicate that business is not receiving 
sufficient accommodation from the bank- 
ing institutions of the country. The 
bankers usually answer criticism on this 
score by saying that the demand for 
short-term loans by borrowers of good 
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credit standing is comparatively small 
and is being fully met. They concede that 
there is a demand for longer-term loans 
of from six months to several years, but 
maintain that such loans are outside the 
scope of the commercial banking busi- 
ness. The question of whether commer- 
cial banks should make medium-term 
loans to industry has been widely de- 
bated. To judge from the proposed bank- 
ing bill of 1935, and particularly from 
the modification of the provisions gov- 
erning eligibility of banks’ assets for 
discount at the Federal Reserve banks, 
the intention of the sponsors of the bill 
is to encourage the banks to make such 
loans. 

The problem as to whether commercial 
banks ought to make medium-term capi- 
tal loans to industry has arisen not only 
in the United States but in a number of 
European countries. In England, the 
Macmillan Committee reported in 1931 
that facilities for providing medium- and 
long-term capital to small British busi- 
ness enterprises were inadequate but ex- 
pressed the view that it was better to 
establish separate financial institutions 
to perform this function rather than to 
have the joint stock banks assume it. 

The first step in this direction had al- 
ready been taken in 1929 when the Se- 
curities Management Trust, Ltd., was 
formed under the auspices of the Bank 
of England. The purpose of this company 
is to aid in the formulation and execu- 
tion of plans “for financing, development, 
amalgamation or reconstruction of com- 
panies.” It is, in fact, a subsidiary of the 
Bank of England, and Montagu Norman, 
Governor of the Bank, is chairman of the 
board of directors. A second company of 
a similar character was organized in 
1930 under the title of Bankers’ Indus- 
trial Development Company, Ltd. Finally, 
in March, 1934, the organization of a 
company known as Credit for Industry, 
Ltd., was announced by the United 
Dominions Trust, Ltd., in which the 
Bank of England has a controlling inter- 
est. This company is to specialize in 
providing capital for plant and equip- 
ment as well as working capital for small 
and medium-sized concerns unable to 
procure adequate funds through the issue 
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of securities. The establishment of these 
institutions shows clearly that the Brit- 
ish have adopted the policy of providing 
special financial facilities for special 
financial needs outside the field of com- 
mercial banking. 

The French have adopted a similar 
view toward the problem but their meth- 
od of meeting it has differed from that 
of the British in that the large commer- 
cial banks have themselves taken the 
initiative in organizing affiliated com- 
panies to provide longer-term credit to 
industry and trade than could properly 
be furnished by commercial banking in- 
stitutions. As early as 1919 the Crédit 
Lyonnais and the Comptoir National 
d’Escompte, two of the largest deposit 
banks, organized the Union pour le 
Crédit a l’Industrie Nationale for this 
purpose. In 1929 this company and the 
two parent institutions formed another 
organization known as |’Omnium Finan- 
cier pour |’Industrie Nationale. The So- 
ciété Generale joined the movement in 
1928 when it established the Société 
Anonyme de Crédit a l’Industrie Fran- 
caise with the collaboration of several 
other banks and in 1929 the Crédit In- 
dustriel et Commerciel, also with the aid 
of other banks, formed the Union des 
Banques Regionales pour le Credit In- 
dustriel. These special affiliates of the 
large commercial banks seem to have 
met satisfactorily the need for medium- 
and long-term credit in France and there 
has been little complaint from the busi- 
ness community in that country of in- 
ability to obtain adequate capital. 

Past experience both in this country 
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and abroad supports the view that me- 
dium-term loans for capital purposes 
should not as a general rule be made by 
commercial banks; that rather special in- 
stitutions should be established for this 
purpose. The prevailing sentiment in this 
country against bank affiliates militates 
against the American banks following 
the French example and establishing 
special institutions to operate in the me- 
dium-term credit field. However, it would 
be entirely in accordance with existing 
precedents for the government to organ- 
ize an independent system of special 
institutions for this purpose along some- 
what the same lines as the Federal Inter- 
mediate Credit Banks for agriculture. 
Both the Treasury, through the Recon- 
struction Finance Corporation, and the 
reserve banks have already entered this 
field under the provisions of the Indus- 
trial Financing Act of June 19, 1934. 
Certainly such lending operations could 
be handled much more effectively by in- 
stitutions created especially for that pur- 
pose than by institutions whose scope of 
activity lies in an entirely different di- 
rection. : 


Proposed Banking Reform 


The need for banking reform is obvi- 
ous. No country in the world has expe- 
rienced such a large number of bank 
failures as the United States, not only 
during the period of the depression but 
also in the prosperous years of the ’20’s. 
However, the reforms embodied in the 
banking bill recently introduced in Con- 
gress are not the kind of reforms which 
are needed. The proposed new banking 
legislation is based on the theory that 
under the Federal Reserve Act in its 
present form the reserve banks are not 
in a position to provide the necessary 
assistance to the banking system during 
times of economic distress or to exercise 
proper control over the volume of bank 
credit outstanding. The fact is that the 
widespread bank failures were not due 
to an inelastic currency or credit system 
or to failure of the Federal Reserve sys- 
tem to meet the legitimate needs of the 
banks, but rather to the antiquated unit 
banking system and to unsound commer- 
cial banking practices. The new banking 
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bill does not get to the root of the evil, 
but merely endeavors to mitigate the 
effects of the evil. 

One of the outstanding features of the 
Banking Bill of 1935 is the provision 
vesting complete control of the open 
market operations and the discount pol- 
icy of the Federal Reserve system in a 
Federal Open Market Committee com- 
posed of the Governor of the Federal 
Reserve Board, two other members of the 
Board and two of the Governors of the 
reserve banks. The purpose of this meas- 
ure is to provide centralized and effec- 
tive control of credit policies in order to 
minimize cyclical fluctuations in busi- 
ness. 

Marriner S. Eccles, Governor of the 
Federal Reserve Board, has explained 
the theory as follows: “Fluctuations in 
production and employment... are con- 
ditioned upon changes in the available 
supply of cash and deposit currency.... 
Experience shows that without conscious 
control, the supply of money tends to ex- 
pand when the rate of spending increases 
and to contract when the rate of spend- 
ing diminishes. During the depression 
the.supply of money did not expand and 
thus moderate the effect of decreased 
rates of spending, but contracted rapidly 
and intensified depression. . . . If the 
monetary mechanism is to be used as an 
instrument for the promotion of busi- 
ness stability, conscious control and man- 
agement are essential.” 

No one will deny that control of the 
monetary mechanism for the purpose of 
ironing out business cycles is desirable 
if it would be effective. But would it be 
effective? Large scale open market pur- 
chases of government securities and re- 
duction of the discount rate, the only two 
direct methods of stimulating expansion 
of bank credit at the disposal of the Fed- 
eral Reserve authorities, were tried in 
1932 during the Hoover administration 
and again in 1933 under the Roosevelt 
administration, both times without suc- 
cess. If such policies have not worked in 
the past there is little reason to expect 
them to work in the future. Obviously 
no amount of credit control can make 
business men borrow unless they have 
reasonable prospects of being able profit- 
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ably to employ the funds borrowed. On 
the other hand, the Federal Reserve 
Board already has ample power to check 
undue credit expansion by raising mem- 
ber bank reserve requirements and by 
its control over loans on securities under 
the provisions of the Banking Act of 
1933. Open market operations do have a 
legitimate place in the banking system 
as a means of preventing undue disturb- 
ances in the money market, but there 
seems to be no good reason for changing 
the present mechanism for such opera- 
tions as provided under the Banking Act 
of 1933. 


Eligibility Provisions 


Probably the most important provision 
of the new banking bill to commercial 
bankers is that removing the present 
legal limitations on the eligibility of 
paper for rediscount at the Federal Re- 
serve banks and conferring on the Fed- 
eral Reserve Board authority to deter- 
mine by regulation the character of the 
paper that shall be eligible. The phil- 
osophy underlying this proposal is that 
in periods of financial crisis the commer- 


cial banks are unable to obtain adequate 
aid from the Federal Reserve banks be- 
cause of a lack of eligible assets and that 
business recovery is now being retarded 
by the unwillingness of banks to make 
loans not eligible for rediscount. 


As explained by Mr. Eccles, “New 
loans of a type that commercial banks 
have customarily made in the past are 
now refused, not because the applicants 
do not possess sound assets, but because 
the sound assets that they do possess are 
technically ineligible for rediscount. 
There is still a tendency among many 
banks to remove from their portfolios 
paper that cannot be immediately lique- 
fied by recourse to the Federal Reserve 
Banks.” Apparently Mr. Eccles believes 
that if applicants have “sound assets” 
they should be able to obtain loans re- 
gardless of the purpose or liquidity. 

It is true that the banks were unable 
to obtain sufficient help from the Fed- 
eral Reserve banks during the financial 
crisis under the regular eligibility pro- 
visions. However, the defect was not in 
the law but in the practices of the banks. 
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The banks did not have eligible assets 
because they invested their funds in 
bonds which they were not able properly 
to appraise, because they made loans 
which commercial banks should not 
make, and because under our unit bank- 
ing system it was impossible for many 
banks to obtain adequate diversification 
of loans. If the banks had restricted 
themselves to commercial banking in the 
proper sense of the term there would 
have been no dearth of assets eligible for ~ 
rediscount. Furthermore, the fact should 
not be overlooked that a regulation of 
the Federal Reserve Board making a 
given type of paper eligible for redis- 
count does not mean that banks can make 
such loans without risk. Paper, to be 
rediscountable at the reserve banks, must 
be “acceptable” as well as eligible and it 
is acceptable only if absolutely sound - 
from a banking standpoint. In other 
words, the risk remains with the com- 
mercial banks. 

The liberalization of eligibility re- 
quirements proposed in the new banking 
legislation recognizes, approves and 
makes provision for the perpetuation of 
the type of banking which was chiefly 
responsible for the banking troubles of 
the last few years. If enacted into law, 
it will probably mean the end of purely 
commercial banking in this country and 
the further development of the system 
of mixed commercial and investment 
banking which has proven unsatisfactory 
not only in the United States but also in 
Germany, Austria and other European 
countries. This is a fundamental ques- 
tion of banking policy the answer to 
which should not be influenced by such 
immediate objectives as the expansion of 
bank credit in order to stimulate busi- 
ness recovery. 

It is true that changes in the economic 
life of the country, and particularly in 
corporate financial practices, have re- 
duced the opportunities for making 
short-term, self-liquidating loans. There- 
fore, unless the banks are to be re- 
stricted to a small and probably dwin- 
dling volume of business they must be 
permitted, as they have been in the past, 
to engage in other than strictly commer- 
cial banking operations. Whatever may 
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be most desirable theoretically, from a 
practical standpoint the question is sim- 
ply under what conditions securities and 
long-term paper shall be made the basis 
for Federal Reserve credit to member 
banks. 

The best solution to this problem 
seems to lie in the adoption of the sys- 
tem of “lombard loans” which has long 
been used successfully by the central 
banks of Europe. Under this system 
various securities, including those of the 
government and political subdivisions as 
well as high grade private obligations, 
are eligible as collateral for loans at the 
central bank but at a higher rate than 
the regular discount rate for short-term 
paper. This differs materially from the 
provision in the banking bill which would 
make all sorts of assets eligible for dis- 
count at the same rate and without re- 
gard for differences in their character. 
The “lombard” system clearly distin- 
guishes between assets of a capital 
nature and short-term self-liquidating 
paper. The fact that the central bank 
charges a higher rate on Jombard loans 
than on discounts tends to discourage the 
employment of an undue proportion of a 
bank’s assets for capital purposes and to 
encourage the development of the com- 
mercial banking business. One of the 
chief merits of the lombard system is 
that it compels a clear recognition of the 
difference between commercial banking 
and investment banking operations. 


Conclusions 


In 1933 the so-called Glass Bill became 
the law of the country. It was to a large 
extent based on the experience of the 
inflationary boom of 1927-1929 and con- 
tained a number of provisions giving the 
Federal Reserve Board increased powers 
to control credit expansion. The proposed 
new bill is based on the experience of the 
depression and is intended, by one means 
or another, to encourage the expansion 
of bank credit in order to speed up busi- 
ness recovery. Having experienced in the 
span of ten years a period of unprece- 
dented prosperity and of a severe de- 
pression, it is well that the lessons of 
these two extreme epochs should be in- 
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cluded in new banking legislation. How- 
ever, banking reform will be satisfactory 
only if it is based on a careful study of 
experience both at home and abroad and 
if it is designed to create a banking sys- 
tem which will prevent both excessive 
expansion of credit and undue contrac- 
tion of credit. Finally, it must be remem- 
bered that no law is better or stronger 
than the people who operate under the 
law or those who administer the law. 
The experience of Great Britain has 
shown that the unwritten law of tradi- 
tion, custom, and habit is a much niore 
powerful influence for good banking than 
the elaborate banking legislation of this 
country. 

The banks of this country have arrived 
at the cross roads. To the right is the 
road of commercial banking with a por- 
tion of bank assets invested in gilt-edged 
bonds; to the left is the road indicated 
by some of the provisions of the banking 
bill toward further expansion by the 
banks in the field of intermediate and 
long-term credit. The economic situation 
of the country and the pressure brought 
to bear on the banks to expand the vol- 
ume of credit outstanding further com- 
plicate the issue. Yet the decision ought 
not to be a difficult one if it is borne in 
mind that the true function of a bank is 
that of a handmaid to industry and trade 
furnishing seasonal demands for credit 
to industry and financing transactions 
which are by nature self-liquidating. 

This does not mean that individual 
banks thoroughly familiar with the 
business and financial standing of a cus- 
tomer should never make loans which on 
the surface are not self-liquidating and 
which may have to be renewed several 
times. After all banking is a highly 
skilled profession in which decisions are 
made by people with thorough training 
and good business judgment, and not by 
technicians who can merely read balance 
sheets. Legislation may have considerable 
influence on the future development of 
the banking in this country, but if the 
bankers themselves evolve a sound phil- 
osophy of banking they can build up a 
banking system which will stand the 
strain of both prosperity and depression. 





Is Your Financial House In Order? 


Probate Court Experience Indicates Importance of Extreme 
Care and Expert Guidance in Will-Making to Avoid 
Miscarriage of Testator's Plan 


By CHESTER J. DODGE 
Auditor of Accounts, Surrogate’s Court of New York County, and Member of the New York Bar 


HE simplicity of the statute re- 
garding the execution of a will 
may tempt a testator to draw his 

own will thinking that he may save him- 
self the expense of a legal fee. Little does 
the average testator realize that the 
simplest part of the will is its execution. 
The provisions and their application are 
the matters which should be considered. 


* About these the layman knows little or 


nothing, due to his lack of experience in 
probate and estate matters. 

Though the statute is clear, a person 
who is untrained in the law will read it 
hurriedly and may get a mistaken im- 
pression of its requirements. Thus, we 
have what an individual believes to be 
his will, but when it is-put to the acid 
test—the probate proceeding—those in- 
terested in the estate may learn with 
regret that the instrument will not be 
recognized as a valid last will and testa- 
ment, because there was not the strict 
statutory compliance which is necessary 
to establish the will. The decedent there- 
fore dies intestate and his property de- 
scends and is distributed according to the 
will of the state of his residence, that is, 
the statute of descent and distribution. 


Mistakes Frequently Made 


The New York statute—similar pro- 
visions are found in many other states— 
requires the testator, at the time of 
executing his will, to declare the instru- 
ment as his last will and testament. This 
may seem trivial and unimportant, yet 
if this requirement is not met, the wit- 
nesses on the probate proceeding are 
bound to so state and the last will and 
testament will be denied probate. While 
the witnesses are required to know from 


the testator that it is his last will and 
testament that they are witnessing, they 
must also see the testator sign his will, 
or he must acknowledge his signature to 
them. The witnesses are not required to 
know any of the provisions of the will. 

Another New York requirement which 
probate proceedings have shown that the 
layman does not fully understand, is the . 
subscription to the will. The cases on this 
point show that wills are denied probate 
if the testator’s signature does not appear 
at the physical end of the will. Some 
testators believe that they have validly 
executed their wills if they sign at the 
end of the dispositive clauses, even 
though there may be a clause following 
the signature of the testator by which an 
executor is appointed. The appointment 
of an executor is as much a part of the 
will as the direction for the payment of 
legacies. Should the signature of the tes- 
tator appear at any place on the will but 
at the physical end, at the time the will 
was executed, it shall not be in compli- 
ance with the statute and the entire will 
must be denied probate. 

While fear and superstition may have 
prevented persons years ago from mak- 
ing testamentary documents, such is not 
the case today. However, too many per- 
sons after making their wills have the 
feeling, “Well, that’s done,” and give the 
matter no further thought. What would 
we think of the man who purchased an 
expensive car and ran it for years with- 
out having it overhauled, or having the 
brakes adjusted? A will needs an occa- 
sional inspection and possibly an occa- 
sional overhauling, due to change of fam- 
ily or financial conditions. How many 
times have we seen the 1928 and 1929 
generosity of the testator result in those 
dependent on the deceased being left 
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practically destitute, as residuary legatee 
of a non-existing residuary estate! 

Modification of the original will to 
appoint a new executor, to cancel a leg- 
acy, to provide for additional legacies 
and to reduce general legacies so as to 
create a residuary estate, may be accom- 
plished without greatly or seriously dis- 
turbing the general testamentary scheme 
by a codicil, which is a postscript and 
must be executed with the same formal- 
ity as the will itself. 


Testamentary Limitations 


The average testator is unfamiliar 
with the theory of law, that it is a 
privilege rather than a right that one is 
given to dispose of his property by his 
will. Consequently, he does not under- 
stand why any limitation should be 
placed upon the distribution of his prop- 
erty by his will. Yet there are limitations 
on the books of the states, which prohibit 
the distribution of one’s property con- 
trary to the laws of the particular state 
of which the decedent died a resident. 
Some states limit the period that prop- 
erties may be held in trust. Other states 
have limitations on the amount of prop- 
erty that may be given to charitable 
institutions. One of the most important 
limitations placed upon the distribution 
of one’s estate is the right that a surviv- 
ing spouse, in certain cases, has to take 
property from the estate of the decedent, 
despite the provisions of a will. The laws 
of the states vary widely in their pro- 
visions for the protection of surviving 
spouses. The writer desires merely to call 
the attention of every testator to the fact 
that such limitations are placed upon dis- 
tribution. 

Some of the problems encountered in 
New York may illustrate the extreme 
care required in exercising the privilege 
of making a will. 

While a codicil acts as a republication 
of a will and results in bringing the date 
of the will down to the date of the codicil, 
which may be subsequent to August 31, 
1930 (when the right of election became 
effective), this would give a surviving 
spouse the privilege of taking property 
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from the estate in the event that the 
spouse were not given property under 
the terms of the will equal to that pro- 
vided for by the statute. Thus a testator 
may have a will drawn prior to Septem- 
ber 1, 1930, in which the residuary estate 
is left in trust for his widow until she 
remarries, at which time the principal 
shall be paid to others pursuant to the 
terms of the will.-The depression has 
frequently seen to it that the residuary 
estate vanished. The testator wishes his 
wife to be provided for as long as she 
remains his widow, yet he knows that if 
he modifies the will by a codicil, executed 
after August 31, 1930, his wife may be 
entitled to exercise a right of election. 
Under the existing law, if a testator 
gives his wife the income from a trust 
fund, it must be for her entire life and 
may not be cut down by her remarriage. 
If the testator attempts to limit the pay- 
ment of income on the trust to a shorter 
period, he shall have failed to provide for 
his wife as contemplated by the statute 
and a right of election shall exist in her 
favor, so that she may have an outright 
payment made to her. If the testator 
wants to terminate any payments made 
to her in the event of her remarriage, 
this may only be accomplished by his 
wife waiving her statutory right to take 
against the will and codicil. If it is prop- 
erly explained to the wife, there is little 
doubt but that she will waive her statu- 
tory rights, as by her waiver she will 
receive income on some part of the 
estate; if she fails to waive, the testator 
may not modify his will and the wife 
will then be a life tenant of a residuary 
which does not exist and she will receive 
no income. 


The Right to Contest a Will 


A surviving spouse is a necessary 
party in a probate proceeding and is 
given an opportunity to contest the will 
on the grounds of undue influence, lack 
of testamentary capacity, or want of dis- 
posing memory. This right to contest the 
will of the decedent has no relationship 
to the right of election. The successful 
contest of the will results in distributing 
the estate under the laws of intestacy, by 
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which a surviving spouse may receive 
from one-third of an estate to the entire 
estate, depending upon those who survive 
the deceased. Under the right of election 
in New York the maximum that a sur- 
viving spouse may receive varies from 
one-third to one-half of an estate, either 
outright or in trust, which trust must be 
for the entire life of the spouse. 

The property allowed to be taken by 
a surviving spouse under the right of 
election may be determined as follows: 
If the decedent is survived by children 
or grandchildren, whether as a result 
of his last marriage or a prior mar- 
riage, the will should give as a 
minimum, either outright or in trust, 
one-third of the net estate to the surviv- 
ing spouse or be held for her benefit. If 
there is no issue, which includes children 
and grandchildren, then one-half of the 
net estate should be disposed of for the 
benefit of the surviving spouse. The total 
provisions under the will should be added 
and compared with the one-third or one- 
half of the net estate and should the pro- 
visions equal said amount, no right of 
election shall exist. However, the spouse 
is entitled to receive $2,500 outright in 
New York, either in realty or personalty, 
if it is desired to take the benefits al- 
lowed by law. If the outright property 
does not equal $2,500 the difference be- 
tween the outright property and $2,500 
shall be deducted from the trust fund, 
and paid the surviving spouse if the 
spouse desires to take advantage of the 
statute. When the total provisions under 
the will, whether outright or in: trust, 
do not equal that allowed under the stat- 
ute, the spouse may elect under certain 
conditions to take the difference outright. 

While the subject of redistribution of 
wealth is receiving more than its share 
of publicity today, some testators may 
not be in favor of this idea even if it is 
for the benefit of his wife under the 
right of election. It must be remembered 
that the right of election applies only to 
such assets as constitute estate property. 
Voluntary trusts set up during the life- 
time of. the testator are not subject to 
this right, provided no fraud has been 
perpetrated upon the spouse. Insurance 
policies payable direct to beneficiaries on 
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the death of the insured are not received 
by the representatives of the estate and, 
therefore, not subject to the right of 
election. The estate of an individual may 
be reduced during his life by gift, pro- 
vided he is capable of making a gift. 
Property which does not come under the 
control of the fiduciary on the death of 
the testator, or property -which is not 
the subject of testamentary disposition, 
is not considered in computing the 
amounts allowable to a spouse under this 
provision of law. 

The right of election may only be exer- 
cised by a surviving spouse, husband or 
wife, and not by the children of the de- 
ceased. As this right is a privilege it 
does not have to be exercised but may 
be waived by failure to exercise it. 


Avoiding Duplicate Taxation Under 
Powers of Appointment 


In disposing of their property, parents 
may feel that large outright bequests to 
their children will be their ruination and 
handicap them in the future. To assure 
their success they give them only the in- 
come on a trust fund, so that they may 
not want and yet may never be wasters 
or idlers. The incentive of the child to 
go forward is not dulled by his receiving 
more than may be good for him. The 
parent, however, desires that this child 
may have the right to dispose of the 
trust fund by his will on his death, and 
the child is given a power of appoint- 
ment. If the child makes a will, even 
though he does not specifically refer to 
the property in his father’s estate, he is 
deemed to have exercised the power of 
appointment and his estate may be taxed 
as though this were an asset of his es- 
tate, even though this property has been 
subject to a prior tax in his father’s es- 
tate. Experience shows that the child, the 
donee of the power, frequently exercises 
the power by giving the property to his 
children who are the grandchildren of 
the original testator, the donor. There is 
nothing to prevent the original testator 
from giving his son a life estate and at 
the same time provide by his will, that, 
upon the death of the son, the property 
be given to the son’s children. Thus the 
testator could accomplish the same pur- 
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pose that the son would accomplish, by 
providing in his will for the distribution 
of the remainder of the estate, and save 
the property from possible taxation in 
the son’s estate. This naturally results in 
conservation of estate property in the 
son’s estate. 


Trust Remainders 


To many it may seem that the execu- 
tion of a will results in the complete 
distribution of one’s estate, while in ac- 
tual practice it is found that a_ will, 
though well drawn, may still result in 
failure completely to dispose of one’s 
property. One of the most common oc- 
currences of intestacy under a will, dis- 
covered in probate court procedure, 
arises out of the creation of residuary 
trust funds. In creating the trust under 
the residuary clause of his will, the wid- 
ow of the decedent is frequently the 
beneficiary of the trust. There is pro- 
vision in the will that upon the death of 
the widow the funds shall be paid to 
the testator’s children then surviving. 
The widow may outlive the children. The 
trust will actually continue during the 
lifetime of the widow, but upon her 
death the fiduciary is faced with the 
problem of distributing the corpus of 
the trust. If the will fails to speak re- 
garding the distribution of the corpus, 
then an intestacy results. Such intestacy 
is as of the date of death of the original 
testator, so that we now have a fund 
being distributed from the testator’s es- 
tate to the fiduciaries of the deceased 
children who were living when he died 
and to deceased life tenant’s estate. The 
distribution of the fund by the wills of 
the children or the life tenant may re- 
sult in property passing to persons that 
the testator never intended as_ bene- 
ficiaries. In the creation of a trust the 
testator should look into, and inquire as 
to what will happen to the funds in the 
event of the occurrence of the most re- 
mote contingency, then arrange a testa- 
mentary scheme accordingly. 


Language 


There is no statutory requirement as 
to the language of a will. Ordinary every- 
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day English, capable of but the one 
meaning, cannot be improved upon. As 
the testator of the Eighteenth or Nine- 
teenth Century dresses his thoughts with 
the language, and his person with clothes 
of the day, so should the testator of to- 
day use the method of expressing him- 
self by which he is best understood. A 
testator who wore wig and knee-breeches 
or the testatrix who wore a hoop-skirt 
today would be the subject of ridicule, 
yet far too often, in the examination of 
wills, is found the testamentary scheme 
of a day long past. No harm comes to the 
estate of the testator who has considered 
present conditions and used clear and 
unambiguous language in providing for 
the distribution and settlement of his es- 
tate. Why, as he is methodic and busi- 
ness-like in his every day affairs should 
not his estate be benefited by such ef- 
ficiency? The success which created the 
estate may be wasted through ill-con- 
sidered distribution or failure properly 
to express the purposes of the testator. 
Any individual who is to make an im- 
portant address prepares for the same, 
considering first, his audience, next his 
subject and finally his own abilities and 
shortcomings, using the method which 
will bring his subject most effectively to 
his audience. Why not give the same con- 
sideration to a will? After all it is prob- 
ably his most important address, in 
fact, it is his farewell address. The audi- 
ence are the legatees, lawyers and judges. 
The subject is the disposition of his hard- 
earned worldly goods—his estate. 

Whether his will is a success or a fail- 
ure depends upon the completeness with 
which it answers the questions which the 
fiduciary meets in administering the es- 
tate in these troublesome times. 

A satisfactory and enduring house can 
be planned only by a qualified architect. 
The financial house which a testator 
plans by his will can give the utmost pro- 
tection to beneficiaries only when capable 
experts, whose knowledge enables them 
to anticipate and avoid possible estate 
troubles, are called to guide the testator 
in the legal preparation and administra- 
tive provisions of the most important 
document of his life. 
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It’s Our Job to Manage 
Estates and Trusts 


CITY BANK FARMERS TRUST 
COMPANY, America’s oldest trust 
company, whose charter marked 
the inception of corporate trustee- 
ship in this country, is today a 
trust company exclusively. It does 
no commercial banking business 

.. sells no securities. Its entire 
personnel is dedicated to a single 
purpose — the care and manage- 


ment of the property of its clients. 


CITY BANK FARMERS TRUST COMPANY 


Chartered 1822 


22 William Street—New York 
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CENTRAL HANOVER 
BANK AND TRUST COMPANY 


NEW YORK 


COMMERCIAL BANKING 
FOREIGN BANKING 
CORPORATE TRUSTS 
PERSONAL TRUSTS 


Long experience and nation-wide 


correspondent banking connections add an 


invaluable quality and range to the service 


we are able to render our depositors. 


MAIN OFFICE, 70 BROADWAY, NEW YORK 





Fiduciary Course — Article 10 


Selling the Services of the Trust Department 


By R. R. BIXBY 


able degree of success in placing 

new business in your trust de- 
partment it is imperative that you have 
a properly equipped and staffed depart- 
ment. 

Throughout the first nine articles of 
the Fiduciary Course we have tried to 
stress the essential elements that should 
be found in every trust department and 
without which no trust department is 
in a position to go after worthwhile new 
business. 

We are now assuming that your de- 
partment is well organized, is equipped 
with proper records, knows the technical 
side (both legal and operating)—in 
short, that the service when rendered 
will be on a par with the sales effort 
which preceded it. When the phrase 
“selling the services of the trust depart- 
ment” is used, its meaning is usually 
considered to be selling those services 
to the “prospect,” said prospect being 
an individual who is not a member of 
the bank’s active personnel. But who are 
the salesmen? A vital question, the im- 
portance of which is too frequently over- 
looked. 

The salesmen are all the members of 
your staff; the sales helps later on will 
be your advertising; the closers of sales 
your trust officer and his associates. 

Reduced to a simple statement, your 
“product” is a thorough knowledge of 
trust functions plus an efficient way of 
doing things; and when you sell the 
the services of your trust department, 
the customer buys on faith, on his be- 
lief that you do have the knowledge and 
you will handle his business efficiently. 
In the matter of a will, you sell for fu- 
ture delivery; and it is on the manner in 
which you handle things now that the 
prospective client bases his estimate of 
what’ you will deliver in the way of serv- 
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ice (not to him, but to his heirs, etc.) 
after his death. 


How to Start 


Before you can consistently approach 
your logical “prospects,” this faith, be- 
lief, confidence, must be the personal pos- 
session of every member of your bank’s 
staff, including directors. We do not say 
that all shall be familiar with trust de- 
partment detail, but instead, we em- 
phatically assert that they must have un- 
questioning faith that those in their 
bank’s trust department do have the re- 
quired special training and knowledge. 

This means just one thing, i.e., your 
own crowd must believe in (be sold on) 
your trust department, or that depart- 
ment will have a tough time selling it- 
self and its services to outsiders. 

Doubtless you agree with that state- 
ment—in principle; then you ask the 
practical question—“How are we going 
to get our staff (and directors) to be- 
lieve that our trust department meets all 
the requirements?” 

You begin by a simple analysis. Take 
a junior officer, or perhaps a teller, as 
the typical staff member under consid- 
eration. He meets the bank’s customers; 
and when the average customer thinks 
of the bank, he thinks only of the man 
he knows at the bank; and when he 
wants information he goes to that man 
for it. 

Suppose now a customer comes up to 
Window No. 2 and says to the man he 
knows, “The last financial statement and 
several of the bank’s newspaper ads talk 
about your fiduciary services. What does 
that mean anyway?” 

The teller would probably say it means 
“what they do over (up, or out) in the 
trust department,” which would tell the 
customer nothing. 

Will that kind of answer indicate that 
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the teller himself knows what it is all 
about and what they really do over (up, 
or out) in the trust department? Will 
the customer get the idea that the trust 
department can serve him, or will he 
“catch on” that the teller is doing his 
best but has only a hazy idea of trust 
functions? 

Under such conditions, will the cus- 
tomer instinctively feel that the teller be- 
lieves in the trust department, and will 
the teller’s confidence be imparted to the 
customer? Impossible; because the teller 
cannot transmit something he himself 
does not have. 

Our analysis brings out the following: 


. The tellers, all officers, junior and 
senior, all employees who contact the 
bank’s customers and friends, are vital 
connecting links between the trust de- 
partment and the buyer’s market for 
its “product”—i.e., the services it is 
prepared to render. 

. The customer’s confidence is largely 
influenced by sincere belief, etc. (or 
lack of it), on the part of the man he 
knows at the bank. 

. This “man he knows at the bank” does 
not and cannot be expected to have 
any great measure of communicable 
belief in the trust department’s abil- 
ity to “deliver the goods” unless he 
has at least some knowledge of those 
goods; in other words, when he does 
know something about trust functions, 
he can tie-in the trust department’s 
services with the self-interest of the 
man to whom he is talking, and the 
tie-in with self-interest is the big part 
of any “sale.” 


We do not say that staff members 
should know all about “how they do it” 
in the department, but that every staff 
member should know what they do; by 
which we mean in what specific ways the 
department can serve the customer. 

Neither do we say that staff members 
should discuss (except to a very limited 
extent) technical details with the cus- 
tomer or prospect; but we emphatically 
assert that every member of the bank’s 
personnel should not only know enough 
about trust functions to be able to rec- 
ognize possible trust business but be able 
to talk trust service intelligently enough 
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to arouse the prospect’s interest in trust 
service and hold that interest until the 
prospect does “talk it over” with your 
trust department officials. 


Taking the Mystery Out of Trust Services 


To be assured that members of the 
bank’s personnel are familiar with the 
services the trust department is prepared 
to render, the first step is to take the 
mystery out of that service. 

With perhaps the majority of the per- 
sonnel this will not be satisfactorily ac- 
complished until each and every member 
of the entire staff is genuinely interested 
in corporate fiduciary service, and that 
requires more than handing out printed 
material about trust service. Alone and 
unsupported by other effort printed ma- 
terial is not enough, except in rare in- 
stances. 

In order to get the personnel seriously 
interested in your trust department it is 
necessary not only to furnish reading 
material which gives accurate informa- 
tion, but it is also essential that oppor- 
tunity be given for asking questions. 

You cannot be sure that staff members, 
even though somewhat interested, will 
come to your trust officers and ask ques- 
tions. For each that does, there will be 
many who will not. The “too busy” or 
“some other time” attitude will keep 
most of them away, and the trust officer 
might be busy when they did come. 

Therefore, the only really successful 
method of getting knowledge of your 
trust services to members of your staff 
in such a way that it can and will be 
used is by giving an opportunity to ac- 
quire that knowledge easily and by the 
shortest route; best done by arranging 
for a definite time and place where trust 
matters will be discussed. 

Make your invitation all-inclusive; 
then tell those who attend what the aver- 
age person wants to know about trust 
services, once his interest is aroused; 
and you will find that members of your 
staff will be interested. They will study 
and obtain a working knowledge of trust 
services, thereafter passing their infor- 
mation along to friends, also to cus- 
tomers of the bank. 

Creating this interest is not so very 
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difficult. All it really requires is some 
serious and painstaking work on the part 
of the trust officer or whoever will be the 
instructor or class leader of the study 
group. 

You may say, “So much effort isn’t 
necessary; we get trust accounts without 
going to all that trouble.” 

Of course you do; every bank by rea- 
son of its prestige, its friendships and 
affiliations will acquire a certain amount 
of trust business. But such business 
comes to you—no special effort is re- 
quired to get it. And we say to you 
frankly—“That’s fine; get all you can of 
.." 

Now consider this angle: The amount 
of this easy-come business is bound to be 
limited; the men whose personal influ- 
ence has brought in the accounts are go- 
ing to “run out their strings,” and unless 
you then do some real selling, your de- 
partment may not be a failure but some- 
thing akin to it—a standstill success. 

But you know that “standstill” is an 
inaccurate description; for the depart- 
ment either is going progressively for- 
ward, or it is slipping; it cannot stand 
still. 

This part of the Fiduciary Course has 
been prepared exclusively for those exec- 
utives of the go-forward type to whom 
standing still is intolerable, and slipping 
unthinkable. To such executives we need 
not point out that under intelligent man- 
agement profit increases as volume is 
augmented, and a favorable ratio of ex- 
pense to earnings is possible only when 
the trust department is running at full 
capacity. 

Therefore, no miracle-working “scheme” 
is found in this article. It is simply de- 
voted to the problem of getting volume 
business, and to do that each client must 
be sold before his account is actually on 
your books. The moves herein advocated 
constitute a workable plan for doing that 
selling—and if you follow the plan, you 
will get the business. 

The writer has, during the past fifteen 
years, personally conducted many per- 
sonnel-group study classes and has tried 
many methods of procedure, carefully 
observing in each instance the reactions 
of group members to various arrange- 
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ments of the subject matter to be 
studied. 

Making practical use of the informa- 
tion thus gained, he has followed for 
twelve years the identical method we are 
about to suggest to you. It is true that 
he has from time to time experimented 
with variations in treatment of subject 
matter, also made changes to ascertain 
the best hours for getting the group to- 
gether, length of sessions and the total 
number to be held; but in each instance 
he returned to the method he had previ- 
ously found good because best results 
were obtained when that line of pro- 
cedure was followed. 

This method was outlined in detail 
during October, 1928, for the use of 
trust officials and others who desired to 
conduct group study classes based upon 
the subject matter and text found in 
“Trust Functions Simplified.”” Hundreds 
of trust departments adopted this meth- 
od of study. The exact details of pro- 
cedure follow: 


Preliminary Considerations 


To arouse interest and impart the in- 
formation that later on can be translated 
into trust accounts, you should plan for 
at least four meetings—one each week— 
sessions not less than 114 hours. 

Arrange to have the group assemble 
just after the day’s work, on what, in 
your bank, is usually the lightest day of 
the week. For example, perhaps it is 
Tuesday; if work is out of the way by 
say 4:30 P.M., convenient class hours 
would be 4:45 to 6:00 P.M. 

The means employed in letting all 
members of the bank’s personnel know 
that the group study class will be con- 
ducted can best be determined by your- 
selves. However, two suggestions are 
given for your consideration. We have 
found that best results are obtained only 
when each person who attends does so 
of his or her own free will and accord; 
in other words, he.is there because he 
wants to be there, and not because a 
“higher up” has told him to be there. 

You will readily understand that we 
cannot outline herein the exact procedure 
for you to follow in your bank to arouse 
the interest of the entire personnel, but 
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we trust the following will serve as a 
good working model for you, as it has 
done for many. 


Suggestion No. 1 
(Bank’s Letterhead) 


Dear Mr. 


The public is becoming seriously interested in the 
services rendered by a trust department. For that 
reason, it now is necessary that all bankers have a 
working knowledge of trust services. 


With this letter I am sending you, with my compli- 
ments, a copy of “Trust Functions Simplified,’’ which 
was written by a trust man for bankers. It tells in a 
clear, concise, everyday language about trust services, 
and I believe you will find much useful information 
therein. 


I shall appreciate it if you will, at your early conve- 
nience, carefully read and consider the first and last 
chapters of this little book. Both are very short; and 
if after reading them you feel you would be interested 
in making a brief but most helpful study of trust 
functions, I am confident that you will be pleased to 
PO MEE BEMs vtccrceescns » (title), has arranged to 
conduct a group study class for all of our people who 
desire to familiarize themselves with trust services. 


The group will meet on each 
noon for four weeks, starting (day of week), (month), 
(day of month). 


IE kate te taints asain acho als ons Sit Ca errr 
Time—4 :45-6:00 P.M. (1 hour-15 minutes). 
The discussions will cover the subjects treated in 


“Trust Functions Simplified.”” If you would like to 
join this group, may I suggest that you promptly 
advise Mr. or Miss 


(President, or title of Chief Executive 
Officer) 

This is one of the most effective meth- 
ods of arousing interest in your study 
group, provided other conditions in your 
bank make the suggestion workable. 
Frankly, by that statement we mean: a 
letter of this kind should not be used 
unless it can be signed by an executive 
officer who is regarded by the staff as 
helpful rather than dictatorial. If the 
Trust Officer is not personally conduct- 
ing the Course, it may be advisable, un- 
der some conditions, for him to sign the 
letter. 

Remember, the letter as used here 
serves a dual purpose: 

1st—It places a copy of “Trust Func- 
tions Simplified” in the hands of each 
potential salesman of your trust services 
and so directs his attention to the first 
and last chapters, and doubtless he will 
read them, which is all you are asking of 
him at the moment. Reading those chap- 
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ters will, in almost every case, so arouse 
his interest that he will read further; 
and that is well worth while even though 
he may not make application to attend 
the group study class. 

His reading, casual though it may be 
at first, will give him at least some de- 
gree of familiarity with trust service; 
and while he may achieve only a kind of 
subconscious knowledge, still the fact re- 
mains that thereafter he will have the 
feeling of possessing a sympathetic un- 
derstanding of your trust department. 

2nd—Any reading of “Trust Func- 
tions Simplified” will enable the individ- 
ual better to understand and appreciate 
what the group study will cover; and if 
he is seriously interested, nothing will 
prevent his attendance. And it is from 
such individuals that you will find your 
real cooperation will later develop. 


Suggestion No. 2 


Typewrite or mimeograph a _ notice 


similar to the following: 
Announcement 
Group-Study 
of 
Trust Functions 


Open to—All employees of (Name of your bank). 
Session—Each Tuesday for four weeks. 


Hours—4 :45-6:00 P.M. (1%4 hours). 
Scope of Study: 


Wills, testamentary trusts, intestate estates, es- 
tates of minors and incompetents, living trusts, 
taxes, insurance, agency accounts, escrows, deeds of 
gift, depositary accounts, corporation accounts. 


Textbook: 
“Trust Functions Simplified’”—a little book written 
by a trust man for bankers. 


Purpose: 
The public is daily becoming more deeply inter- 
ested in trust services. 


Therefore, it is now important that every banker 
possess a thorough working knowledge of trust func- 
tions and trust department activities. 


The purpose of this group study is to take the 
mystery out of trust matters, and to equip those who 
attend with an accurate knowledge of the above 
listed subjects, to the end that each will be well 
informed and able to discuss such timely subjects 
intelligently. 

The study and group discussions will be entirely 
practical, devoid of theory, and will cover the kind 
of information that a banker should possess to en- 
able him to answer in a helpful way the questions 
that probably, sooner or later, will be asked of him. 

Application: 

If you would like to attend these short but inter- 
esting and helpful group study meetings, write, 
SE OF GED TEs 0 6b66s6.0 ces ce Bash cen ames ‘ 
or Miss , as early as possible. 

(Signature.) 


You will, of course, add to the an- 
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nouncements such additional details as 
are desirable. You may wish to show the 
name of the instructor, and if the ca- 
pacity of your meeting place is limited, 
you will of course wish to state the num- 
ber that can be accommodated. 

Post notice on bulletin boards, and 
send one copy to each employee about 
two weeks before the first session. 


Procedure After Letter or Other Form of 
Announcement Has Been Mailed 
or Distributed 


It is usually preferable to have the ap- 
plications come to some person other than 
the instructor or class leader. 

A careful record should be made of 
each application in order received, giv- 
ing name, department, etc. 

As soon as the personnel of the group 
is made up, if you followed “Suggestion 
No. 1” and forwarded “Trust Functions 
Simplified” with the executive’s personal 
letter, then send to each one who has 
registered for the group study a letter 
similar to the following, such letter to 


be signed by the class leader. 
(Date) 


The first session will be held at 4:45 P.M., Tuesday, 
(date), 193.., in the (place). 


The preliminary reading assignment is pages 1-43 
of “Trust Functions Simplified.’”” Please read and study 
the material before class. 

Each meeting will start promptly at 4:45 P.M. and 
will close promptly at 6 o’clock. 


I personally am happy to know that you will be with 
us during the four sessions, and hope you will take an 
active part in the discussions. 


Cordially yours, 


(Name of Instructor) 


Letter to Use When “Suggestion No. 2” 
Was Followed 


Re: Trust Functions Group Study 


Accompanying this you will receive a copy of the 
textbook ‘Trust Functions Simplified.”” The reading 
assignment for the first session is pages 1-43. 

The four meetings will be held (place); the first, 
next Tuesday, 193.., each session 
starting promptly at 4:45 P.M., and closing promptly 
at 6 o’clock. 

I personally am pleased to know that you will be 
with us for this study, and hope you will take an active 
part in the discussions. 

Sincerely yours, 


(Name of Instructor) 
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In the late afternoon of the day before 
each session, have distributed to each 
member of the group a memo along the 


following lines: 
Memo 

The first session of our group for the purpose of 
studying trust functions will be held in .........+.e05 
starting promptly at 4:45 P.M., Tuesday, .......... ‘ 
We will be out at 6 o’clock. 

The reading assignment for this session is pages 1-43 
of “Trust Functions Simplified.” 

“Reminder” 

The second sessions of our Trust Functions Study 
Group will be Tuesday, ........ ianinwee » 108...5 43 
P.M.-6:00 P.M. 

Reading assignment, pages 44-74 “Trust Functions 
Simplified.”’ 

Third Session 
of 
Trust Functions Study Group 
, 4:45-6 o’clock. 


Reading assignment, pages 75-90 “Trust Functions 
Simplified.” 

During the first half of the period, we will consider 
the subject of taxes, insurance, and agency accounts. 

POOR TS 6 bcs cacwsaaes SE BG: SsivencsKenen will 
give a demonstration of a typical conversation between 
a prospective user of trust services and a trust officer, 
re wills and living trusts. 


Final Meeting of 
Our Trust Functions Study Group 
4:45 to 6 o’clock, Tuesday, 


Reading assignment, pages 91-121 ‘‘Trust Functions 
Simplified.” 

I shall appreciate it very much if each member of the 
group will give special consideration to the last short 
chapter of the textbook, ‘“‘Value of Knowledge of Trust 
Functions”; then, if you care to elaborate upon the 
suggestions there given, add to them, or give your ideas 
of the most practical method for us to use, I am con- 
fident that your suggestions and comments will be 
helpful to all of us. 


(Name of Instructor) 


Your Directors 


One week before the first session, send 
a letter similar to the following to each 
director of your bank, changing names 


and titles to fit your case. 
(Bank’s Letterhead) 
(Date) 


I feel sure that you will be gratified to learn of the 
interest the members of our staff are now taking in 
organizing a group for the purpose of studying the 
services our trust department is prepared to render to 
our depositors and customers. 

Therefore, I am enclosing a copy of the letter (or 
announcement) sent to each officer and employee of 
our bank on (date). 

Ns: ae aca mone aise ina , our Trust Officer, will be the 
Class Leader, and we shall use as a textbook ‘Trust 
Functions Simplified,’’ a practical work written by a 
trust man for bankers. 

In order that you may see the nature of the subjects 
this group will cover, a copy of “Trust Functions 
Simplified’ will accompany this letter. The reading 
assignment for the first session will be pages 1-43. 
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We shall appreciate it if you will glance through the 
material. 


Doubtless your personal experiences will enable you 
to make many helpful suggestions to Mr. ............ 
which he can use to advantage during the study 
course. 

Cordially yours, 
President 


Each session will be from 4:45 to 6 o’clock. 
Why not drop in and meet with us? 


Suggestions for the Class Leader 


Having decided to conduct a group 
study of trust functions, you should first 
definitely determine your objectives. 

In preparing your outline of plan to be 
followed, be sure that it covers meeting 
place, best day of week, most convenient 
hours, etc.; then consider which method 
you will use to tell your people about the 
group study plan. When that has been 
decided, see that your arrangements for 
sending the letters or announcements to 
the staff of your bank, the letters with 
copy of “Trust Functions Simplified” to 
your directors, and the memos or re- 
minders to the members of the group, 
are all in readiness. 

Then “go to it”—even though you may 
have but a comparatively small group, 
put on the very best Course you can; 
always remembering that in these group 
studies you are developing future trust 
business. Perhaps you will keep that idea 
to yourself, but the fact remains that the 
ultimate result of your efforts will be 
trust accounts, perhaps from sources 
least expected. 

Those who attend for the study will, 
in most cases, become deeply interested 
in the subjects, and will talk to their co- 
workers—with the not uncommon result 
that another and probably larger group 
can be assembled to study the very same 
subjects shortly after the close of the 
first series of four sessions. Be sure you 
recognize this opportunity, and do not 
let much time intervene between the clos- 
ing of the first series and announcement 
of the second. 

Note: All page references hereafter given are to 


“Trust Functions Simplified,” Fourth 
Printing. 


First Session 


The reading assignment previously an- 
nounced was pages 1-43. 


TeStamedte 1 


Start promptly. 

ee or Miss 
call the roll, having previously arranged 
to record as present those who arrive 
somewhat late. Do not, however, tell the 
group that this will be done. 

Open the meeting with a short inspira- 
tional talk which embodies all the 
thoughts given in Chapter I, pages 1 to 
6, and weave into these opening remarks, 
if possible, a number of actual cases 
(omitting correct names of the persons 
involved) which will serve to illustrate 
to each progressive bank employee, offi- 
cer or clerk, man or woman, the value of 
being familiar with the services rendered 
by his bank’s trust department. 

Try to bring out what it means to the 
bank and the customer when a bank man 
renders a really helpful service by say- 
ing at the right time the word that may 
interest that customer in trust service. 

Immediately following your opening or 
“warming-up” talk, ask the class to turn 
to page 7 and follow through the subject 
headings, thus giving each member a 
chance to ask questions relative to each 
topic as you go along. 

Explain that each person is invited to 
ask questions whenever he desires to do 
so, and also to make comments that 
would enlarge upon or throw a new light 
upon the topics. 

Spend about five minutes in compar- 
ing individual vs. corporation as fidu- 
ciary. Ask the group to think for a mo- 
ment about cases (within their own 
knowledge, perhaps) where loss has oc- 
curred to legatees, devisees, beneficiaries 
or remaindermen as a result of the man- 
agement of estates by individuals. 

Then review “Safety of Corporate Fi- 
duciary”—page 8. 

Review the material on pages 11-13— 
“Disposition of Property.” 

Read aloud the definitions given on 
pages 14-17, and— 

NoTEe: As class leader, it is your duty to 
check the statements made in the 
text with the law of your State, and 
to explain differences to the group. 

For example: Check up re Wills 
and see if all of those given on pages 
16 and 17 are good in your State; 
and if there should be any discrep- 
ancies between the text and your 
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State law, tell the class what they 
are. 

If a holographic will is good in 
your State and requires no witnesses, 
we urge you to stress the undesir- 
ability of anyone making a _ holo- 
graphic will. Make this point as 
strong as you can. 

Explain the meaning of “Composite 
Will.” 

At this point read the excerpts from 
“Rules for the Prevention of Unneces- 
sary Litigation,” pages 695-696, June 
issue, TRUST Companies Magazine. 

Now stress the importance of testa- 
tors’ discussing with the trust officers of 
corporations named to act as executor 
and/or trustee, the terms of their wills 
and testamentary trusts. Such practice 
is really a test of the workability of the 
will: 

Call for questions re the Composite 
Will shown on pages 18-29. Do not read 
the Composite Will in class—just call 
for the questions and comments. 

Read aloud the questions under “In- 
formation Required for Preparation of 
Wills”—pages 30-33. 

Give the group your ideas re Co-Exec- 
utors and Co-Trustees, and then ask for 
their comments. 

Illustrate by example the proper meth- 
od of executing a will. Have a number of 
legal sheets bound together like a will. 
Ask one member of the group to act as 
testator and three others to act as wit- 
nesses. You act as the attorney. Follow 
through the method outlined on pages 
38-40—not by reading, but by “acting 
it out.” 

Comment on “Custody of a Will”— 

page 40. 
“Changing a 
page 41. 
“Revocation of a Will” 

—page 41. 
“Probating a Will” — 
pages 42-43. 

Make an appropriate comment re the 
five words found at the bottom of page 
43. 

Give the fees allowed by law or prac- 
tice to executors and testamentary trus- 
tees in your State. 

Announce the assignment for the sec- 
ond meeting—pages 44-74. 


Will” — 


Close promptly. 


Second Session 


The reading assignment is pages 44- 
7A. 

Start promptly. 

Review any subjects assigned for first 
meeting which you were unable to cover 
at that session. 

As for questions which may have come 
up relative to subjects covered last week, 
or which time did not permit asking be- 
fore the previous meeting adjourned. 


Intestate Estates 


Review pages 44-45 of the text. 

Give the class a synopsis of your State 
laws covering Descent and Distribution. 

Give a short talk which develops the 
following points: 

The law of succession or descent and/or 
distribution really represents the “will” 
that the State has had the foresight to 
make for those persons who do not exer- 
cise the privilege the law gives them. In 
a way, it is the State’s method of taking 
care of the property owned by its resi- 
dents who have, in most instances, simply 
been negligent in the matter of their ob- 
ligations to their heirs and the public. 

Point out how each person should make 
a will even though he desire the property 
to vest in the same identical persons and 
in the same proportions as it would vest 
should they die intestate; for, by making 
the will, they show the world that they 
have given the matter thoughtful con- 
sideration, and their legatees and/or de- 
visees know that they are receiving their 
share of the decedent’s estate because of 
the wish of the deceased and not simply 
by the hard and fast rules of law. 

You should also point out how it works 
to the distinct advantage of the dece- 
dent’s estate-to have a will; not only be- 
cause of the greater ease of probate pro- 
cedure, but also because the testator can 
give his executor powers that are a great 
advantage in the actual work of closing 
up the affairs of his estate and transfer- 
ing the property. 


Estates of Minors and Incompetents 


Review pages 46-47. Where the state- 
ments in the text do not exactly meet your 
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State laws, tell the class what is correct 
in your State. Perhaps they can note these 
differences on the bottom of page 46. 

Your State laws probably give a sur- 
viving parent the right to appoint a 
guardian of such of his or her children as 
may be minors at the time of his or her 
death. If so, call the class’ attention to 
the last paragraph on page 20 under 
“Wills.” 

Stress the importance of this practice 
by pointing out that even though the 
amount of property the minor may re- 
ceive from the parent’s estate may be 
small, still there is always the possibility 
of the minor receiving property by gift 
or inheritance from other sources. 

Also bring out the point that you are 
confident that practically every testator 
who names a corporation as executor 
and/or trustee, will gladly name that cor- 
poration as guardian of the estate of his 
minor children, if the matter is brought 
to his attention. 


Private—Living—Voluntary Trusts 
Turn to page 48 and carefully and 
slowly read the text through to “Com- 


posite Declaration of Trust” on page 52, 


explaining as you go along different 
points on which you wish to comment. 
For example, when you come to “Dura- 
tion of Trusts” (page 49), give the class 
the law of your State and suggest that 
each student make a marginal notation in 
his textbook. Same re “Accumulation of 
Income,” page 50. 

After you read the paragraph “Prepa- 
ration of Declaration of Trust” (page 
45), take the opportunity to stress how 
very important it is that all wills and 
living trust agreements be prepared by 
an attorney experienced in that particu- 
lar kind of legal work. 

Now give the group a short talk which 
sums up what a living trust really is and 
how it operates. Explain how elastic the 
arrangement can be made between the 
creator and the trustee, how the creator 
may retain the right to direct the invest- 
ments, add to or withdraw trust property, 
or revoke the trust entirely and take the 
corpus back into his own full possession, 
then being in the same position as to 
ownership as though no trust had ever 
been created. 


‘Leeteiodes L 


Explain how, even though the creator 
retains the right of revocation, if he has 
not exercised that right prior to his 
death, the property which forms the 
corpus of the trust does not pass through 
probate proceedings, etc. Show how it is 
often possible for the same trust property 
to benefit several beneficiaries and ulti- 
mately vest in remaindermen (subject, 
of course, to your laws governing the 
duration of a trust) without even passing 
through probate. Point out the many ad- 
vantages of this: less cost, no delay, in 
addition to the usual advantages gained 
by having a corporation managing the 
property, etc. 

Give your ideas relative to the big fu- 
ture for the use of living trusts, how more 
and more people will turn to living trusts 
as a means of providing a more satisfac- 
tory arrangement for handling their 
financial affairs. 

Make it clear to the group, however, 
that the living trust is not necessarily a 
good thing for all people. Example: A 
business man who requires all his prop- 
erty for credit in his business would, 
when creating a living trust, lose an 
amount of credit equal to the value of the 
corpus. But at the same time point out 
the usefulness of a living trust to such a 
business man, as a means of establishing 
a dependable “sinking or reserve fund, 
etc.” 

Give the group your bank’s charges for 
acting as trustee under the terms of a 
living trust agreement. 

Reading assignment for next week is 
pages 75-90, Taxes, Insurance, and 
Agency Accounts. 

Close promptly at 
upon. 


the hour agreed 


Third Session 
Start promptly. 
Taxes 

Briefly review, from the standpoint of 
a fiduciary, “Federal Income Tax” and 
“Death Duties.” Give the class an idea of 
your State Inheritance Tax and tell them 
what such taxes are. Same re Federal 
Estate Taxes. 

Develop how important it is for the 
owner of property to have an understand- 
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ing of the taxes to which his property will 
be subject, or which must be paid by or 
on behalf of the testator’s legatees, de- 
visees, or beneficiaries. 

Explain how your trust department is 
always ready and willing to discuss these 
matters with the bank’s depositors and 
customers. If you can “put over” to the 
group the importance of this subject, you 
will later find that at the suggestion of 
class members customers will come to you 
for counsel in these particular matters. 


Insurance 


Review pages 80-85 of the text and call 
for questions. 

This is usually a most interesting dis- 
cussion and yenerally develops many 
points that frequently are new to mem- 
bers of the group. 

The text gives you ample material for 
discussion. 

Agency Accounts 

Review pages 86-90. 

Give a number of examples that will 
show the class that there are many hold- 
ers of securities who actually lose heavily 
by endeavoring to look after the collection 
of the income due on the securities. 

Tell the class that while you have no 
totals of figures available, you know 
there are many millions of dollars in the 
hands of trustees of bond and note issues 
waiting to pay past due coupons and ma- 
tured or called bonds, and all trust men 
know that there is never a month in the 
year that many people who own bonds do 
not discover they have failed to collect 
certain coupons or bonds when due. This 
oversight results in a staggering total 
loss each year. 

It has been found that Agency Account 
service is an excellent means of interest- 
ing many bank depositors in trust serv- 
ices, and usually leads to more profitable 
business, and that the greatest opportun- 
ity for the development of this service in 
your bank is for each employee who 
comes jin contact with the public to say 
the right word at the right time, as is 
outlined on pages 122-123. 

Give the group your bank’s charges for 
acting as agent in the care of property, 
personal or real. 


Demonstration 
Re: Wills and Private Trusts 


Explain to the group that, with the as- 
sistance of Mr. , you will 
try to give them an idea of the questions 
most frequently asked by a prospective 
testator when he comes to the trust de- 
partment for information re naming your 
bank as executor of his will. 

Assume that you are sitting at your 
desk in the trust department. Mr. 
arrives. You greet each other. You make 
it easy for Mr. . to tell you why 
he is there. Now proceed in a natural way. 
NOTE: Best results are usually secured if 
you do not know in advance the exact 
questions Mr. (repre- 
senting the prospective testator) will 
ask, for the reason that you then do 
not anticipate the questions, and 
therefore your replies will be more 
nearly what they would be if this 
were a real case and not an illustra- 
tion of one. 

Before the prospect leaves, be sure to 
tell him about living trusts. 

Reading assignment for 
pages 91-121. 


next week, 


Fourth Session 


Start promptly. 
Call for questions left over from last 
week. 


Escrows 


Unless escrows are extensively handled 
in your territory, do not spend much class 
time discussing either Escrows or Deeds 
of Gift, but give a short talk which will 
point out the high lights developed in 
the text. 

Give fees for escrow services. 


Depositary Account Under Agreement 


Give a brief resume of the use of a 
trust department’s services as depositary 
under agreement, but do not devote much 
time to your consideration of this sub- 
ject. 


Depositary Under Order of Court for Reduction 
of Bond 


If the laws of your State permit this 
practice, explain the procedure very care- 
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fully, following through the text, pages 
111-115. Explain any differences in your 
practice, give the class your charges for 
the service, compare them with the 
charges made for a surety bond and show 
the saving. 


Corporation Accounts 


Follow through pages 116-121 of the 
text. The data found there is boiled down 
and, in our experience, covers all the in- 
formation the average group of bank 
employees, other than those in the trust 
department, want to know about these 
services. 


Closing Remarks 


Read pages 122-124. 

Tell in your own words just how each 
member of the group can help your trust 
department and at the same time render 
a real service to your bank’s depositors. 

Stress the fact that during recent years 
progressive trust departments have come 
to realize their possibilities as factors in 
a big general scheme of human well-being 
and happiness; clearly understanding, 
however, that if they are to be of the 
greatest helpfulness the public must be 
educated to the advantages of corporate 
administration in all fiduciary matters. 

The public should be educated to the 
point where every person owning property 
will realize the inexcusable negligence of 
putting off the most important duty of 
life—that of providing for the future. 

People will in time come to appreciate 
that not only is it a duty, but it is also 
a privilege to make a will and/or create 
a trust and do those things which will 
mean safety and comfort for their de- 
pendents. 

Point out how each member of the 
group in carrying the message of cor- 
porate fiduciary service to the depositors 
and customers of your bank (toward 
whom each should sincerely feel a per- 
sonal responsibility) will be rendering a 
real and constructive service that benefits 
not only the depositors but, in the final 
analysis, the whole community. 

Outline just what you want them to do 
and just how your department can and 
will cooperate with them. 
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Call for questions, comments or sug- 
gestions. 

Graciously thank them for their atten- 
tion, etc., during the four sessions, and 
close by pointing out that their coopera- 
tion will help the customer, the trust 
department, the bank, and each individual 
personally. 


The Sales Plan Applied to Prospects 


At this point may be briefly reviewed 
the sequence of sales moves: 

First: You began by making sure that 
you have something to sell and are ready 
to sell it. 

Second: You observed that your suc- 
cess in ultimately selling the “prospect” 
is largely (almost wholly, in fact) condi- 
tioned on how effectively you first sell 
your trust department and its services 
to your own employees, official staff and 
directors. 

We have outlined the method by which 
your entire personnel can be developed 
into a potential sales force, each member 
prepared with the necessary knowledge, 
to which has been added enthusiasm; thus 
giving your sales-to-prospect effort the 
strongest support known in business— 
intelligent enthusiasm. 

We wish, in this connection, to empha- 
size two points: 

1. If you favor the employment of an 
outside man, special representative, con- 
tact man (any title you prefer), the 
results accomplished by such a man, i.e., 
trust accounts actually obtained, will be 
far greater with everybody at the bank 
competent to cooperate with him than 
would be possible without that kind of 
support. 

Furthermore, no man should be per- 
mitted to represent your trust depart- 
ment until he has mastered all that is 
covered in the subject material outlined 
for the four sessions and much more— 
together with possessing natural tact and 
sound business judgment. 

2. You will use advertising in many of 
its forms. It is a sales help, a constructive 
force, its employment well worth while. 

3ut there can be and too often is waste 
in advertising. And in most cases the ad- 
vertising material gets the blame, which 
is not a square deal, because no matter 
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how well planned, written and printed, it 
cannot and should not, in trust work, be 
expected to do the whole job of selling. 

In some lines of business advertising 
is “the silent salesman’; but in selling 
trust services, the function of advertising 
is to educate, interest, remind, lead—all 
necessary, all helpful. 

Note the order in which we place the 
four things good advertising does; three 
are preparatory, the fourth is action. At 
this point the sale is about half made. 

Now—when the prospect is induced to 
take tentative action and comes to the 
bank, will he apply at the trust depart- 
ment? And if then the right man happens 
to be “out” or “tied up,” will this inter- 
ested but not-yet-sold-prospect wait? 
Probably not. He will either seize upon 
the circumstances as a pretext for another 
put-off, or he will go over and talk to the 
man he knows at the bank. 

Let us review the situation. The adver- 
tising has done its work and the prospect 
has reached the point where he has taken 
initial action and at least is ready to “talk 
it over.” It is the so-called “psychological 
moment,” perhaps the crucial moment, in 
that sale—for in trust work the talking 
must be done when the prospect is ready 
to listen. And remember, it may have 
taken him a long time to reach the frame 
of mind in which he is even willing to 
listen. 

We ask you now to turn to page 284 
and read the three numbered paragraphs 
immediately following the line, “Our 
analysis brings out the following.” 

Now that you have refreshed your 
memory, we ask you to read again tha 
third paragraph; changed, however, from 
the “impersonal” third person to the 
strictly first person singular as follows: 

3. To many of our customers I am the 
“man he knows at the bank’; and I do 
not nor can I be expected to have any 
great measure of communicable belief in 
our Trust Department’s ability to “deliver 
the goods” unless I have at least some 
knowledge of those goods. In other words, 
when I do know something (the more the 
better) about trust functions, I can tie-in 
the trust department’s services with the 
self-interest of the man I’m talking to— 
and by using that tie-in with self-interest 
is the way we'll get new trust accounts. 
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The point we are making is this: Have 
everybody around the bank so prepared 
that no matter to whom the prospect talks 
that person will be able, in some measure 
at least, to give what is wanted in the 
way of information at the time the pros- 
pect wants it; and it will not be necessary 
to shunt him over to some other person, 
ask him to come back, or promise to send 
the desired information by mail when it 
should have been available then and there. 

In newspaper advertisements, booklets, 
folders, personal letters, you are careful 
to insert such phrases as, “Our Trust 
Officers will gladly explain details; con- 
sult our Trust Officers; call at Trust De- 
partment for further information,” etc., 
etc., and some prospects do come to the 
trust officer or the trust department as 
suggested. However, when the prospect’s 
contact is limited to one or two persons, 
the thing we call “personality” becomes a 
factor not to be discounted or overlooked. 

By this we mean that the prospect may 
be more or less diffident, reticent, or sec- 
retive, by reason of which he does not 
readily discuss his affairs, particularly if 
sentiment and property matters are in- 
volved. Indeed, in this inhibition is found 
the real reason why many put off “talk- 
ing with the trust officer.”” They have no 
unfriendly feeling toward that individual 
in his official capacity, but in their 
intimate and confidential affairs they 
naturally go first to one with whom they 
already are familiar and doubtless like. 

You do not know which member of 
the personnel the prospect would choose 
to approach; therefore, all should be 
“coached” and ready. A little talking at 
the right time, by the right man, usually 
leads the prospect to the trust depart- 
ment, and the Trust Officer does the rest. 

Here is the formula: Use advertising 
to do the four things we have mentioned 

educate, interest, remind, lead. Induce 
the prospects to come directly to the trust 
department if you can; but do not make 
the mistake of letting him get away 
simply because he chooses to do some- 
thing else. If, quite naturally, he goes 
first to the man he knows, it is that man’s 
job to hold and stimulate interest, get as 
much as possible of such information as 
will help the Trust Officer when it comes 
to closing, then smooth the way for a talk 
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with the Trust Officer. 

From the foregoing it should not 
taken for granted that a staff member 
should not speak until spoken to, even 
though he may at times function as a 
go-between. 

No one senior or junior officer, teller, 
auditor, bookkeeper or clerk contacts all 
the customers of the bank or all the pos- 
sible clients of the trust department. Each 
member of the staff has certain friends 
and acquaintances, many of them among 
the bank’s customers, to whom he can 
talk trust service more effectively than 
can any other person in the bank 
which is saying that practically every 
person on the payroll can initiate sales 
of trust services. 

There is another essential faetor, not 
touched upon as yet, one having no small 
influence on the success of any organized 
effort to obtain new trust accounts, and 
without which such effort is seriously 
handicapped. That factor is leadership. In 
many a bank it is a new idea that the 
folks in the commercial department, sav- 
ings, safe deposit, foreign exchange, 
travel—executives and operatives alike 
should learn what is really done in the 
trust department. 

Any proposal that disturbs an estab- 
lished routine is usually of doubtful wel- 
come, if indeed it not viewed with 
alarm. Human nature, running true to 
form, promptly wants to know how much 
work is required and how much time it 
will take; and in some banks at least, 
there is a touch of novelty associated 
with a move that promises to bring the 
trust department into a closer relation 
with other departments, modifying if not 
entirely obliterating the concept of it as 
something more or less “separate” and 
isolated. 

Although these things are common to 
banks generally, they constitute no ob- 
stacle and are merely elements to be con- 
sidered when plans are formulated. Ample 
proof of this is furnished by those banks 
that do go ahead and start something, 
then see it through. 

The solution of the whole matter 
leadership. We say frankly that when the 
staff members understand that the chief 
active executive officer is the “man be- 
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hind it” the degree and quality of interest 
is at once increased and the proposal 
“goes over,” probably with little, if any, 
internal resistance. 

When the highest-up says, “I’m for it,” 
there is a marked difference in the re- 
sponse. The man who is to do the actual 
work of conducting the group study is 
helped mightily by this moral backing; he 
gets better team work and livelier interest 
from his class, with resultant benefit all 
around. 

Especially when the proposal is first 
announced is this definite interest, desire 
and approval required. After one or two 
sessions the thing will run itself, because 
nearly every person who does attend soon 
finds himself really interested. 

3ecause it is vital, we stress this mat- 
ter of leadership. The man to whom all 
other departments of the bank look for 
leadership should sponsor the idea of 
preparing, through systematic study, the 
entire staff to “talk” and seil trust serv- 
ices. 

This is practical. We have seen it done 
as herein advocated, with new trust 
accounts as the tangible result. On the 
other hand, we have seen the Trust 
Officer, or the Assistant Trust Officer, 
given the double responsibility of selling 
the idea within the bank and leading the 
group study class as well, with perfunc- 
tory interest and comparatively little new 
business as the outcome. 

Before. leaving the subject of leader- 
ship, may we say that the trust depart- 
ment is’ most successful and helpful to 
client and the bank when every executive 
official a real friend, rather than a 
passive observer. 

The personal attitude of all officials 
toward the trust department and its work 
influences the success of that department 
more than is often recognized, which 
makes the change toward closer coopera- 
tion gradually taking place more evident 
2ach day to those having opportunity for 
observation and comparison. 


» 


is 


Summary 


We now assume that all required ele- 
ments are present and coordinated for 
action. You have— 

(1) A trust department that is “right’’; 
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2) The group-study idea properly sold 
within the bank; 

3) Leadership—positive, constructive, 
inspiring; 

(4) A friendly attitude on the part of all 
executives; 
(5) A class leader thoroughly prepared. 

The first study session is held and your 

big question answered. That question is, 
“Will all or even a majority of those who 
attend take a genuine interest?’ Each 
succeeding session answers it with a 
louder—‘‘They will, aiid they do.” 

The four sessions are held, and what 

have you then? 

1) A business-getting force changed 
from latent to active, and made avail- 
able for use. 

A majority of the members of your 
staff who attended are now more 
valuable to the bank because of their 
acquired knowledge which enables 
them to tie-in the trust department’s 
services with the needs and desires 
of individuals; furthermore, they 
can and will “sell direct,” that is, 
trust accounts will be obtained 
through the direct efforts of those 
who now can sell because they know 
their goods. 
The logical (in fact about the only) 
persons who could sell your trust de- 
partment’s services are prepared to 
do it. 
If you use advertising, you now have 
the connecting link which completes 
a three-part combination that gets 
trust accounts. That combination is 
—advertising, personal salesmanship 
to back it up, and closing ability 
when the prospect “talks with the 
Trust Officer.” 
You have increased your business- 
finding radius. The business located 
by staff members other than officers 
is always a surprise; and when all 
the officers (and directors) start 
using their personal prestige and 
many opportunities, the resulting 
volume business is a bigger surprise 
always. 
Along with the above you will refute 
the oft-heard contention (convenient 
alibi for passive inertia), usually 
voiced thus: “There are few million- 


aires, wealthy people, large estates, 
etc., etc., in our town, so there isn’t 
much hope of getting business, any- 
way.” The fallacy of that enervating 
idea is proved when go-getter team- 
work begins to function. 

In addition to the above, you now 
have valuable information obtainable 
only by actually “putting through” 
the group-study class, all four ses- 


sions. 


The folks who make up your bank’s 
personnel are a fair average of folks in 
general. At first somewhat skeptical, you 
watched and saw the four sessions dem- 
onstrate that average folks can under- 
stand trust functions; and you observed 
that even with incomplete knowledge 
there comes genuine interest. 

The four sessions might be described 
as a laboratory experiment to prove the 
soundness of a principle. Average folks 
are used as “subjects” in order to dis- 
close a way to “‘get at” the average trust 
account prospect. That is one reason why 
every member of the staff (directors as 
well) should attend the group-study class. 

The laboratory experiment will prove 
that the way to arouse interest is through 
education, and that the average person 
can be interested in trust functions and 
trust services by means of group study 
classes. 

We make this statement because we 
ourselves have proved it; we have seen 
it proved by many banks. You will do the 
same when you organize and conduct a 
similar study class in your bank. All this 
proving and proving again is back of the 
counsel we now give you. After you have 
done, thoroughly and well, in your bank 
all the things recommended, then apply 
those same principles, in exactly the 
same way, but on a larger scale. 

Expand the scope of activity outward 
to the group next nearest the bank’s 
active personnel when considered as the 
center of selling energy, namely, your 
inner circle of loyal customers and 
friends. We concede that from this source 
you may have already received some of 
the easy-come business mentioned here- 
tofore, but you haven’t all the possible 
business inherent in that group. 

Applying the principle to this close-in 
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circle first, is following the line of least 
resistance resistance is meant) 
for, to a very large extent, the confidence 
that is the basis of a customer’s other 
relations with the bank will modify his 
natural tendency to resist any proposal 
involving the idea of selling him some- 
thing. 

But you do want to sell him something; 
very well, begin by educating him—it is 
the one sure way of interesting him—and 
when he is interested, you stand a chance 
to sell him. If you try to hurdle the 
educating, or undervalue its importance, 
you but repeat an error made thousands 
of times by banks endeavoring to interest 
average human beings in something that 
only a limited few know anything about. 

At this point you say—‘‘We have been 
educating our prospects and the public. 
We have mailed out a lot of good material 
on Wills, Insurance Trusts, Agency 
Service; displayed 


(sales 


also 


advertisements are educational.” 
You have moved along right lines and 
doubtless the material has helped; but the 


attempt to sell trust services by mail in- 


evitably encounters the difficulty ever 
present in any sales activity by mail, i.e., 
getting the prospect to read the material. 
In these days when so much is offered 
and time is always at a premium, it is 
no small task to get and hold the pros- 
pect’s attention long enough and ex- 
clusively enough to assure his getting the 
message. Then too, questions come into 
his mind, and he would like to have them 
answered then and there. He confidently 
expects to ask them when opportunity 
offers, but rarely does so. Therefore (and 
always remembering that education must 
come first), our experience has proved 
that the knowledge which leads to buying 
interest comes more easily and econom- 
ically through the medium of group study 
classes. It is the superiority of personal 
contact over paper, type and printer’s ink. 

Following the educational work within 
the bank, you should at once proceed to 
conduct similar study classes with other 
groups. Use the identical study material 
as for the bank group, have the same num- 
ber of sessions, time not less than 114 
hours each. Begin by sending invitation 


them on the 
desks; then, too, many of our newspaper 
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letters to each of the following groups in 
the order as given: 


1—Business Men, seniors 
2—Business Men, juniors 
3—Women: Club—Home—Business 
—Life Insurance Underwriters 
Fire, Liability, etc., Insurance 
Brokers 
Real Estate Men 
Pastors and other Church Officials 
—Attorneys 
Physicians and Dentists 
Senior Class in Economics 
School—also Business 
groups, etc. 


High 
College 


Confine groups 1, 2 and 3 to the de- 
positors and customers of your bank. Be 
sure that those who are using an agency 
service of your trust department, have 
commercial accounts, rent safe deposit 
boxes, buy bonds, etc., are included in 
your invitation. When contacting the re- 
maining group, it usually is advisable to 
include in your invitation all in your city 
or territory irrespective of whether or not 
they are customers of your bank. When 
preparing your invitation letter, be clear 
and explicit as to dates, place, hours, etc. 
Ask for definite acceptances as is recom- 
mended for your own bank group. 

Conduct each session just as though 
those present were members of your 
bank’s personnel. 

Do not talk in terms of your trust de- 
partment (as “our trust department does 
so and so,” ete.) but refer impersonally 
to trust departments. It is better diplom- 
acy and salesmanship, for your group 
already knows you have a trust depart- 
ment, also that it is an active one. 

If you want publicity, invite the city 
editor or a reporter to attend the sessions. 
It will be well, if you can do so, to 
hand the newspaperman your typewritten 
statement of what you are doing, rather 
than have him get the story in his own 
way. 

The foregoing is a practical, workable 
sales plan, not a scheme; but if you really 
want trust accounts, profitable ones, want 
to get the trust business of your deposi- 
tors and customers plus your full quota 
of business from other sources, just for- 
get for a short time everything else in 
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the line of selling your trust department’s 
services and carry out, to the letter, the 
foregoing suggestions. If and when you 
do so, you will get trust accounts. 

But always remember that you should 
never try to sell trust service unless there 
is an actual need for it. In order to hold 
executor or testamentary trusteeship ap- 
pointments already received be certain 
that you keep the testators interested in 
your trust department, keep them in- 
formed of any new developments, changes 
in laws, tax rulings, etc., by the letter 
method. It is well worth the necessary 
effort to do this, because these testators, 
and others, who have already been sold 
on the value of your fiduciary service are 
best securing 


prospects. 
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Suggested Reading Material 


Frederick R. Behrends, Vice-Presi- 
dent, California Trust Los 
Angeles, delivered an address before the 
Mid-Winter Trust Conference 
(1930) of the Trust Division, American 
Bankers Association, which outlined in 
detail the comprehensive educational 
trust functions for the entire 
personnel of his bank which had brought 
most ‘gratifying results. Mr. Behrends 
remarks are especially recommended for 
your consideration. They may be found 
in the following: 


Company, 


eleventh 


course 


TRUST Companies Magazine, March, 1930, 
pages 435-440. 

Trust Department 
Service. Published by 
House, Inc., Chicago, Vol. 1, 

Proceedings 11th Mid-Winter Trust Con- 
ference, page 36. Published by Trust Divi- 
sion, American Bankers Association, 22 East 
10th Street, New York, N. Y. Price 50c. 


Insurance Trust 
Clearing 


and 
Commerce 


pages 663-682. 


Other suggested reading material is 


listed below: 


“Entire Future of Trust Business Depends 
to Great Extent on Public Relations,” ex- 
cerpts from address by P. P. Pullen, director 
of publicity, Chicago Title and Trust Com- 
pany, Chicago, before the Corporate Fidu- 


297 


ciaries Association of Wisconsin, November 
23, 1934.—TrRUST Companies Magazine, 
December, 1934, pages 633-635. 

‘*Selling’ Present Beneficiaries Recom- 
mended as Essential Aspects of New Busi- 
ness Effort,” excerpts from address by John 
H. Boushall, trust officer, The First Na- 
tional Bank of Tampa, Florida, before Flor- 
ida State Bankers Association, November 
17, 1934.—Trust Companies Magazine, De- 
cember, 1934. Pages 652-653. 

During the past twenty years we have 
which have been 
which would 
pieces of advertising 
material for departments, either 
mailing or to hand to clients or 
prospective clients of trust departments. 


noted many articles 


published in periodicals 
have ideal 


trust 


made 
direct 


However, as a general rule this valuable 
was not made available to the 
trust 
no arrangements had been made by the 
make reprints in 
small quantities and at a 
enough cost to make it practicable for 
those who could advantageously use only 
small quantities. TRUST Companies Mag- 
month made an announcement 


material 


majority of departments because 


publishers to suf- 


ficiently low 


azine last 
regarding a new type of reprint service 
which will, in our opinion, be of great 
benefit to the vast majority of trust de- 
partments, because it brings within the 
reach of all trust departments, small or 
large, material in any quantities 
desired at low cost. (See page 816, Feb- 
uary 

Our experiences have 
that in most instances reprints of ma- 
terial published in a periodical and which 
do not carry the name of the trust in- 
stitution, are more effective than ma- 
terial especially prepared by the _ in- 
stitution and bearing the institution’s 
name. It is possible for such material to 
say things regarding trust officials and 
trust departments in a way which is 
more convincing than if it had the ap- 
having been produced by 


good 


issue. ) 


convinced us 


pearance of 
your trust department. 


The eleventh article of this series will discuss 
Trust 
April issue. 


Internal Operations of Departments 


and will appear in the 
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Developing Trust New Business 


Series of Advertisements Devoted to Agency Service 


RECENT series of illustrated 

newspaper advertisements pub- 

lished by the Rhode Island Hos- 
pital Trust Company, Providence, Paw- 
tucket and Woonsocket, R. I., was de- 
voted to their Agency Service. 

The reading matter of four of these 
advertisements follows, the sub-title used 
being the title of the advertisement: 
Service to Women Who Own 
Securities 


A Helpful 


Many women who wish to obtain the im- 
partial viewpoint of a conservative Trust 
Company on investment matters, or to 
whom the care of securities is a burden, 
place their securities in our care in Agency 
Service Accounts. 

Such a step makes available to them the 
complete facilities of our Investment Re- 
search organization, whose findings serve 
as a guide to the investment of all funds in 
this Company’s care. In addition it relieves 
them of all details incident to the care of 
their securities. 

If you feel that this systematic 
procedure might be helpful in the handling 
of your investments, do not hesitate to con- 
sult our officers at any time. 


same 


Said Mrs. J, “I’m Through With Investment 
Worries” 


“Yes,” said Mrs. J, “I’m through with 
such worries. Up to a few years ago I man- 
aged my own securities and quite sucess- 
fully, too. Then conditions changed, invest- 
ment problems became more complex. The 
care of my securities became a real burden 
and a source of considerable worry. But 
that’s all changed now. I’ve put them in an 
Agency Service Account.” 

*~ ~ = 

If the care of your securities is a burden, 
if they consume time that you would prefer 
to devote to more absorbing interests, you 
will wish to know about Agency Service. 

Through this service you obtain the im- 
partial viewpoint of this Company on in- 
vestment matters. Your securities are 
painstakingly analyzed and reviewed at 
regular periods. The result of each review 
is reported to you, with specific reeommen- 
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dations should changes be deemed advisable. 

In fact, all our facilities, the experience 
and group judgment of our officers, are 
enlisted in the care of your investments 
with the primary object of conserving prin- 
cipal and maintaining income. And with 
it all, you are completely relieved of the 
time-consuming details incident to their 
care. 

One of our officers will gladly explain this 
service in full detail. 
Securities Receive the Eternal 
Vigilance They Demand? 


Do Your 


Individuals whose observation and expe- 
rience cover periods of varying economic 
conditions know that the conservation of 
capital, however invested, demands eternal 
vigilance. 

The values of investments are constantly 
exposed to the risk of injury from changing 
industrial, political, and economic condi- 
tions. Therefore, continuous study is essen- 
tial if basic changes are to be detected, 
their significance determined, and invest- 
ment policies adjusted accordingly. 

For these reasons, the Hospital Trust 
Company maintains an Investment Re- 
search organization. This department con- 
tinuously studies investments in the light 
of current trends, in an effort to anticipate 
conditions which may weaken or strengthen 
holdings. The resulting data serves to 
guide our committees of officers in the in- 
vestment of trust funds, and also in the 
recommendations made to owners who have 
placed their securities in our care under 
Agency Service Accounts. 

If you believe such studied procedure will 
be of value in the care of your securities, 
we suggest that you discuss with one of our 
officers how it can be adapted to your use. 


Group Judgment—Its Importance in Invest- 
ment Administration 


Many are the questions that confront 
those who own investments. How will this 
or that security, or group of securities, be 
affected by new methods of distribution? 
By the new industries now being born in 
chemical laboratories? By changing styles 
and tastes? By new laws? By popular preju- 


dices? And by constantly changing social 





and economic 
conditions? 
These and 
countless oth- 
er develop- 
ments must be 
studied and 
interpreted in 
the light of 
their effect on 
the values and 
earnings of in- 
vestments a 
difficult task- 
one that we 
believe re- 
quires the 
group judg- 
trained minds. 


GROUP 
DGMENT 


ment of a number of 


Here in the Hospital Trust Company an 
extensive research department devotes its 
full time to the study of such developments. 
The resulting data are submitted to com- 
mittees of our officers for interpretation in 
terms of their effect on investments in our 
care. That group judgment such as this can 
and does minimize the risk of unsound de- 
cisions, has been proven by many years of 
experience. ; 

If you believe that group judgment of 
this character can be helpful to you in the 
care and custody of your investments, we 
invite your inquiry. 

In order to indicate the striking type 
of illustrations used in this series of ad- 
vertisements a cut of one advertisement 
is reproduced herewith. 


Mercantile Bank of India Distributes Booklet Describing 
Various Types of Fiduciary Service 


Bank of India, 
Ltd., Head Office, London, has re- 
cently issued a booklet entitled 

“Trustee and Executorships.”’ 

The advantages of naming the bank 
in a fiduciary capacity are set forth un- 
der the following titles: Continuity; 
Expert Administration; Security; Au- 
dit; Secrecy; Accessibility; and Im- 
partiality. 

In the section devoted to “Executor 
and/or Trustee of a Will” the following 
are discussed: Safe Custody; 
Appointment by Codicil; Income Pro- 
vision; Discretionary Clause; and Fees. 

Referring to Voluntary Trusts, Mar- 
riage Settlements, etc., the booklet 
States: 

“With regard to trusteeships other than 
those consequent upon testamentary dis- 
positions, the Bank is prepared to under- 
take these upon fees to be arranged when 
the nature and duties of the Trust are com- 
municated to it, and the neces.ary clause 
for insertion in the deed will te found on 
page 18 (Form D). The Bank vill also take 
over existing Trusteeships, provided the 
payment of its be mutually ar- 
ranged. 


HE Mercantile 


subjects 


fees can 


Other Interesting Statements 


“The Bank will, wherever possible, em- 
ploy the firms of solicitors, accountants, 
stock brokers, etc., or other agents nom- 


inated or usually employed by the testator 
or settlor for any business requiring such 
employment, reserving, however, the right 
to consult its own advisers if occasion 
should arise. 

“Although not essential, it is advisable 
that particulars of the duties imposed by a 
Will or Deed of Settlement should be com- 
municated to the Bank before the execution 
of the document. 

““A proposal form to be found at the end 
of this Booklet may be used. 

“In order to carry out its duties as Trus- 
tee properly, the Bank must reserve the 
right to dispose of any shares on which 
there is an uncalled liability.” 

Forms entitled as follows are inserted 
in the booklet: Form of Appointment of 
the Bank as Executor and Trustee of a 
Will; Form of Appointment of the Bank 
as Executor and Trustee by a Codicil 
to a Will; Form of Clause to be in- 
serted in a Will to Avoid Apportionment 
of Dividends as Beween Capital and 
Income. 


Other Services 


Among the many other services briefly 
referred to are the following: 

Safe custody of securities, etc., is un- 
dertaken on behalf of constituents, and 
coupons and drawn bonds collected. 

Periodical payments are effected by the 
bank on account of constituents. 
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U. K. and Indian income tax claims 
are made, and returns prepared on be- 
half of constituents. 

Life assurance and annuities. Impar- 
tial advice on these and other financial 
matters will be gladly given upon re- 
quest. 


Proposal Form 


The detachable proposal form attached 
inside the back cover of the booklet 
reads as follows: 


To 
rhe Chief Manager 

The Mercantile Bank of India, 

15 Gracechurch Street, 
London, E.C.3 

(Trustee Department). 
Dear Sir, 

I propose, subject to y 
Sank to act as 

*(1) 

*(2) 


ur approval 
Executor and/or Trustee of 
Administrators. 

*(3) Trustee of a Settlement. 

*(4) Trustee under a Declaration of 

*(5) Custodian Trustee 

solely 
jointly witlf 
on the terms and conditions set « 
booklet, dated Ist January, 1935 

It is my wish that 
(Name of Solicitors, Accountants, 
etc.) be employed in this connection 

*A draft of the relative Deed is enclosed 
perusal. 

I shall be glad to hear whether you 
to accept the proposed appointment 

Yours faithfully, 


Stock 


* Kindly strike out those lines not required 


Hedge Against Rising Taxes 


A recent 


magazine advertisement of 
the Bank of New York & Trust Com- 
pany, New York, N. Y., was entitled “A 
Hedge Against Rising Taxes.” Under 
this title was the following message: 

“On a net estate of $1,000,000, before 
exemption, the Federal Estate Tax today 
is 16 times as great as it was in 1926. Fur- 
ther increases are a distinct possibility. 

“The prospect of rising taxes is a dis- 
turbing factor in estate planning. Property 
bequeathed by a will drawn now may ulti- 
mately be insufficient to accomplish its in- 
tended purposes, if tax rates continue to 
increase. 

“An individual may eliminate some of the 
uncertainties of future estate tax rates by 
placing all or part of his estate in a Volun- 
tary Trust. This subjects such property to 


gift taxes at their present rate, rather than 
estate taxes at an unpredictable rate at the 
time of the donor’s death. The Voluntary 
Trust also accomplishes a substantial tax 
saving even if tax rates do not change in 
the future. This is because present gift tax 
rates are substantially less than present 
estate tax rates. 

“Our leaflet, ‘The New Tax Law and 
Your Estate,’ will be sent upon request. It 
explains the tax savings made possible by 
a Voluntary Trust in the case of estates of 
$250,000 or more. Specific questions from 
you or your attorney will be carefully an- 
swered without obligation, either through 
correspondence or by conference in our 
office.” 

The foregoing was followed by this state- 
ment, “This bank is now administering 
trust accounts whose makers or benefi- 
ciaries are located in 39 States and 14 
foreign countries.” 


Have You Planned Your Estate 
to the Best Advantage? 


An important message to estate own- 
ers was recently conveyed to newspaper 
readers in an advertisement of the Old 
Colony Trust Company, Boston, under 
the title “Have You Planned Your Es- 
tate to the Best Advantage?” The read- 
ing matter follows: 

Through the administration of many es- 
tates and the management of many trusts, 
Old Colony Trust Company has acquired a 
knowledge of Estate matters which may be 
invaluable to you in making sound plans for 
the orderly and economical arrangement of 
your property. 

When you name Old Colony Trust Com- 
pany as your Executor and Trustee the 
collective experience of many years and 
many minds is available for your Estate. 

The increase in inheritance taxes and the 
decrease in exemptions, brought about by 
the Revenue Act of 1934, will result ina 
greater shrinkage in the assets of estates at 
the time of settlement than ever before. 
This Company will be glad to analyze your 
estate, and the plans you have made for its 
distribution, and render an estimate of the 
amount of shrinkage its settlement will 
involve. 

You will be interested in reading our 
booklet, “Your Estate—How to Plan It to 
the Best Advantage.” A copy will be sent 
upon request. 
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‘‘Is Your Will Up to Date?” 


HE Fidelity Union Trust Com- 
pany, Newark, N. J., in a recent 
copyrighted newspaper advertise- 
ment, stressed the question, Is Your Will 
Up to Date? 
t i & A cut of this 
timely illus- 
trated mes- 
sage is shown 
herewith. The 
wording fol- 
lowing ‘‘A 
Will for To- 
day” is 
“A will that 
does not meet 
present day 
problems may 
cause great 
hardship to 
your benefi- 
ciaries. 
“Seek the 
advice of your 
lawyer. There- 
vision and redrafting of a will is a legal 
matter, requiring legal advice. Our Trust 
Department will gladly give you practical 
suggestions as to the business phases of 
your estate or information about our serv- 
ices as executor and trustee.” 


FIDELITY UNION 
TRUST COMPANY 


Administration of 


Bidding for 
Medium Sized Estates 


An attractive four-page, copyrighted 
mailing piece, 1214 in. x 914 in., is cur- 
rently being used by the Trust Company 
of Georgia, Atlanta, with all the reading 
matter appearing on the first page, ex- 
cept the copyright notice, which is on the 
last page, the two inside pages being 
blank. Under the name of the company 
the following appears in large type: 


“Many of the successful men and women 
of America who have passed on recently 
have left their estates in the care of cor- 
porate Executor-Trustees. The foresight 
and prudence that enabled them to accumu- 
late large estates caused them to assure the 
conservation of their estates by the most 
modern and efficient method. 

“This is as true in Atlanta and Georgia 


as elsewhere. Many of the largest estates 
in our community have been entrusted to 
the Trust Company of Georgia which, as 
Executor, has settled them promptly and 
economically—and as Trustee, is managing 
part or all of some of them for the benefit 
of those for whom Trusts have been created. 

“Desirable as our Trust Department’s 
service is for large estates, it is no less im- 
portant to estates of medium size. The 
smaller the estate, the more vital the need 
of assuring that every dollar of it will 
pass, with maximum effectiveness, into the 
service of the family who shall depend on 
it. For that reason, and with that under- 
standing of the responsibility involved, we 
seek appointments as Executor, Trustee 
and Guardian of estates of all our deposi- 
tors, our stockholders and other friends.” 


The foregoing is 
simile signature of 
President. 

In the lower left hand part of the page 
appears the following in smaller type in 
italics: 


followed by a fac- 
Thos. K. Glenn, 


how capable an Executor- 
Trustee may be, an estate can hardly have 
the benefit of its full efficiency unless the 
head of the family plans his Will in the 
light of seasoned experience in estate mat- 
ters. Our booklet, ‘Your Will and What It 
Should Contain,’ is a concise digest of our 
long experience in planning estate con- 
servation. A copy will reach you promptly 
if you will sign and return the enclosed 
card. Then we shall be glad to talk with 
you and your attorney about your prob- 
lems.” 


“No matter 


Investment Knowledge 


A newspaper advertisement currently 
being used by the Trust Company of 
Georgia in an Atlanta paper is entitled 
Investment Knowledge and reads as fol- 
lows: 


“The selection or retention of investments 
has never been more difficult than now. 

“Do you believe a friend—or even a cor- 
porate trustee—with limited investment 
experience can successfully meet this prob- 
lem in your estate? 

“For forty-four years this Company has 
devoted its major effort to the careful 
management of investments. 

“Should you risk failure of your plans for 
your family by entrusting your investments 
to a less experienced Trustee?” 





Every Facility... 


for handling the New England 


business of out-of-town banks 


THE NATIONAL 


Shawmut Bank 


40 WATER STREET 


Reprint Service 


On all sales of reprints of exclusive 
articles which appear in TRUST Com- 
panies Magazine, we pay to the author a 
royalty of 20 per cent of gross. 

On all sales of reprints of addresses 
published in the Magazine, we pay to 
the speaker a royalty of 10 per cent of 
gross; except that in the event of sales 
of a reprint in which more than one ad- 
dress is reported, we apportion the 
royalty. 

Minimum Orders $3.00 
Size of Reprint 
4pp. 8pp. 12pp. 
1l5c.ea. 20c. ea 


Number ordered 
Less than 200... 25c. ea. 
18 23 

17 22 

16 21 

15 20 

12 16 

10 14 

9 13 


BOSTON 


Quantity Prices on Request 


Notice: Orders for less than 500 copies of 
any one reprint will not be filled unless 
the total of all orders for that reprint 


is 500 or more. 


All reprints ordered on this basis are 
printed on Magazine-size pages of the 
same stock as used currently in the 
Magazine itself. They contain no adver- 
tising matter. If the article, address or 
section wanted as a reprint, contains ad- 
vertisements as it appears in the Maga- 
zine, the pages are made over and the 
amount of space decreased correspond- 
ingly. Material occupying a net space of 
more than four pages but not more than 
eight are reprinted in eight-page form, 
title pages being used whenever feasible. 
Similarly, material occupying a net space 
of more than eight pages but not more 
then twelve are reprinted in twelve-page 
form. We will be glad to quote speéial 
prices for reprints of more than twelve 
pages. 








Wills Recently Probated 


Frederick A. Winter, characterized by 
Federal Judge Albert B. Anderson as 
“one of the ablest lawyers in the history 
of the United States,” paid high compli- 
ment to trust companies in his will, pro- 
bated this month in Indianapolis, shortly 
after his death at the age of 92. His en- 
tire estate, with the exception of certain 
specific bequests to his children and 
grandchildren, was confided to the Flet- 
cher Trust Company of Indianapolis as 
executor and trustee, with wide discre- 
tionary powers of administration. Under 
the will, dated in July, 1925, the major 
part of his estate is to be held in trust 
during the lives of his five children, with 
surviving grandchildren as remainder- 
men. 

Mr. Winter is reported to have asked 
and received the ultra-conservative fee 
of $300 for his work in organizing the 
Standard Oil Company of Indiana. He 
was also organizer of the Indianapolis 
Gas Company and acted as counsel in 
the noted Morrison and McDonald will 
cases, collaborated in rewriting the How- 
land Manual of Probate Law and was 
author of numerous Indiana statutes. 
One of his outstanding legal triumphs 
was his defense of the Indianapolis News 
against the libel suit brought by Presi- 
dent Theodore Roosevelt. He was affili- 
ated with Benjamin Harrison in the law 
firm of Harrison, Miller & Elain, which 
became Miller, Winter & Elain after Mr. 
Harrison was elected President of the 
United States. 


ee 


Twenty-one philanthropic, educational 
and public institutions receive nearly 
$400,000 in cash bequests under the will 
of Mrs. Mary Strong Shattuck, widow of 
Albert R. Shattuck and daughter of Wil- 
liam A. Strong, a former mayor of New 
York. The residuary estate was left to 
her executors and trustees, including the 
United States Trust Company of New 
York. Numerous trusts were provided, 
including several for servants. 


Final accounting in the estate of Jus- 
tice Curtis Arnoux Peters of the 
Supreme Court of New York, filed by 
City Bank Farmers Trust Company as 
executors, shows $750,457 at 
the time of his death in December, 1933. 
Of this amount $515,375 was provided 
to establish trust funds, including trusts 
for his widow, a daughter and his son 
Curtis, Jr., well known as Peter Arno, 
the illustrator. 


assets of 


The contest over the strange will of 
Herman H. Strathmann of Los Angeles, 
written on the rung of a step-ladder, and 
another written on the fiyleaf of a Bible, 
both held invalid, has ended with accept- 
ance of a third will, drafted on a piece of 
paper. The will read: “I give ¥..:s. Gotts 
all I have. Nobody but her. 1 trust her. 
She is the only friend I have.” 


Union Trust Company of Pittsburgh 
was appointed administrator of the es- 
tate of Henry C. McEldowney, president 
of the trust company, who died recently. 
The personal estate alone is reported to 
be in excess of a million dollars. 


Of the 2,792 wills filed for probate in 
the Surrogate’s Court of New York 
County in 1934, 2,709 were admitted and 
fourteen were rejected, ten before and 
four after trial, according to the re- 
cently published record of statistics. The 
probate department further reports 105 
wills contested, and the chief clerk rec- 
ords show 1,211 contested issues tried by 
the surrogates, including contested ac- 
countings, discovery proceedings, revoca- 
tion of letters, issues of status of parties 
and miscellaneous proceedings. Published 
decisions by the surrogates numbered 
11,729 during the year, the total deci- 
sions and opinions being 12,605. The 
Transfer Tax department lists 2,792 


testate and 3,732 intestate proceedings. 


304 





Administration of Charitable Funds 


Many Legal and Practical Difficulties Avoided by Utilizing 


Mechanism of the Community Trust and Lodging Funds 
With Corporate Fiduciaries 


By RALPH HAYES 
Director, The New York Community Trust 


This is a condensation of an ar- 
ticle embodied in the current re- 
port of the New York Community 
Trust. It is commended to all who 
have a direct or indirect interest 
in charitable funds. 

AILING up the East River through 

Hell Gate, bound for a Lutheran 

outing on the morning of June 15, 

1904, the S. S. “General Slocum” burst 
into flames passing Sunken Meadow at 
the foot of 122nd Street and foundered 
off North Brother Island with the 
of a thousand lives. In a surge of sym- 
pathy, relief groups formed to assist the 
survivors and the kinsmen of the dead. 
One of these committees was comprised 
of Lutheran clergymen. It received a sub- 
stantial sum—in fact contemporary press 
accounts indicated a degree of difficulty 
in stopping the flow of contributions 
when the receipts were presumably ade- 
quate—and apparently used its resources 
with care. 

That situation would reduce 
the application of a charitable fund to 
elemental terms. A calamity shocked the 
community and galvanized its generosity. 
The dependents of the victims were eas- 
ily identified and hand. The 
neighborhood was aiding its own. 


loss 


seem to 


close at 


Difficulties Encountered 


Actually, the outcome was more com- 
plicated. Tracing the course of this one 
fund reveals it, in May, 1906, the subject 
of litigation in the Supreme Court of 


New York! with the trustees themselves 
as the petitioners. In no case, they said, 
had an applicant worthy of relief been 
denied assistance, when his loss could be 
relieved by money. Two years after the 
sinking, the number of new requests for 
relief traceable to it had dwindled to a 
: — a 


Loeb et al v 100 N. Y. S., 837 


small number. The trustees had on hand 
more than they had expended in relief 
and the “bounds set about the use of 
the moneys” had “now come to be more 
of a peril than an assistance.” They were 
convinced the fund would not be ex- 
hausted without waste if its application 
were confined to individual sufferers 
from the disaster. 

Subscriptions having come from a 
multitude of unidentified sources, the 
trustees could not return the remainder 
to the givers. So they sought relief from 
the court. Specifically, they requested the 
application of the cy pres rule—the legal 
doctrine providing that when the literal 
execution of part or all of the terms of 
a trust has become virtually or wholly 
impossible, the court may sometimes au- 
thorize approximate, in place of abso- 
lute, adherence to the original, and 
obsolete, terms. 

The verdict was more favorable than 
helpful. The court found that “the bene- 
ficiaries for whom the trust was in- 
tended are no longer in that need of 
financial assistance which inspired the 
donors to contribute to their relief’ and 
conceded the trustees’ contention “that 
literal compliance with the terms of the 
trust is now impracticable or impos- 
sible’ but cited a provision of the then 
law? stipulating that any such remedial 
ruling as was requested could be de- 
creed only after twenty-five years fol- 
lowing the execution of the instrument 
creating the trust. That would have per- 
mitted the adjudication of the question 
in 1929. The petitioners of 1906 were 
accordingly informed that they appeared 
to have a case deserving relief and could 
be more definitely advised if they re- 
tired for twenty-three years and came 
back at the proper time! 


751, c. 291 


Laws 1901, p 
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Before the end of the next year, 1907, 
the fund was again under attack before 
the Supreme Court.* This action was 
based on a different premise. It was 
started by a survivor who had received 
a portion of the fund but wished more 
and sued to enforce the distribution of 
the whole. 

This time the decision held that the 
cy pres doctrine wouldn’t be applicable 
at all, either after twenty-five years or 
any other number. The court frowned on 
using the remainder of the fund for any 
purpose merely approximating the orig- 
inal one. The possible beneficiaries, it 
said, were reasonably definite and read- 
ily identifiable. If the fund proved great- 
er than needed for them, the excess 
should be returned to the donors if 
ascertainable. If they weren’t, it should 
revert to the State. 

When the dispute reached the Appel- 
late Division, in the following year, that 
reasoning was endorsed.‘ In 1910 it was 
affirmed again when the issue was ad- 
judged by the Court of Appeals.® The 
fund was meeting much of the judiciary. 

In 1911, the legislature projected it- 
self into the argument and, in effect, 
vitiated the three preceding decisions by 
amending the laws of the State to legal- 
ize the charitable use of the residue of 
this and similar funds, without the re- 
striction of “impracticable” limitations. 

At long last, after years of hearings, 
judgments, appeals, affirmations, reviews 
and reversals, the trustees had obtained 
a degree of relief with respect to letting 
go of the fund they had so spontaneously 
accepted. 


Charity Becomes an Institution 


Their experience may serve to illus- 


trate an inherent modification that has 
overtaken the practice of benevolence. 
Charity has become a function 
scrutinized at every turn by law and 
rigidly regulated by the state—when not 
wholly taken over by it. 

In those circumstances, while endeav- 
oring to cling to as much of the spirit of 
that earlier, simpler, person-to-person 

} Boenhardt v. Loeb, 107 N. Y. S. 786. 


*113 N. Y. S. 747. 
198 N. Y., p. 631. 


detalles | 


relation as may be retained, it becomes 
no less necessary to exercise vigilance 
and foresight to prevent a multitude of 
rules and rulings and rulers from ham- 
pering or destroying any particular 
philanthropic project. This is not said in 
disparagement. On the contrary, assum- 
ing that private charity deserves to sur- 
vive, the absence of official communal 
supervision would entail results as con- 
fusing as the removal of traffic signals 
from city streets. Even with that super- 
vision—and occasionally because of it— 
the creation and administration of char- 
itable funds have furnished one of the 
major storm centers in our legislative 
and judicial annals. For three hundred 
years they have steered a _ turbulent 
course through statutes and decisions. A 
Tennessee court has said that the ques- 
tion “What is a valid charitable gift?” 
has been given “‘an amount of exhaustive 
discussion that probably no other one 
question in our jurisprudence has re- 
ceived.’’® 

Through these centuries the state, 
with fair consistency, has tended to favor 
the dedication of resources to public pur- 
poses as distinguished from private uses. 
Thus, in New York, a trust for non- 
charitable purposes must define with 
exactness its purpose and its bene- 
ficiaries and may last only for the dura- 
tion of “two lives in being.” But a 
charitable trust may last forever; defi- 
ciencies in its statement of purpose may 
be judicially remedied; its beneficiaries 
may — indeed, must — be indefinite. The 
laws and rulings relating to these dis- 
tinctions and the perennial argument 
as to just what makes a trust “charit- 
able,” and therefore eligible to this 
favored status—have constituted one of 
the signal debates spanning the consti- 
tutional development of England and the 
United States. 

To the laymen, the jargon of that de- 
bate is dull, but its conclusions may pro- 
foundly affect him. Thousands of charit- 
able trusts have been voided for 
offending against some item of this body 
of doctrine and the founder of a trust 
disregards it at his peril—and the peril 
of ie fauna. * * * 


6 Reeves vs. Reeves, 73 Tenn. 
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OMPANIES 


Advantages of Corporate Trusteeship 

Thus, it appears to be inferable from 
the past that the lodging of such funds 
in the custody of a corporate trustee, 
organized for that purpose, has in gen- 
eral been attended by better results than 
when private persons are so designated. 
This is partly due to the fact that when 
funds are to remain in existence indefi- 
nitely or forever, the problems attendant 
upon permanence of service are simpler 
of solution to a corporation than to an 
individual. Beyond that, it seems to be 
true that specialized corporate agencies 
have succeeded in developing a somewhat 
greater degree of skill in the perform- 
ance of their function than individuals 
ordinarily attain. Even in instances of 
the failure of financial institutions hav- 
ing trust departments, it is frequently 
the fact that special statutory protection 
thrown about trust funds serves to pro- 
tect the assets of that department from 
depletion. 

One of the outstanding financial fail- 
ures of recent years was that of the 
Bank of United States in New York late 
in 1930. At the time of its closing, more 
than $50,000,000 was held by its Trust 
Department in the form of collateral, 
corporate bonds and cash. The orderly 
liquidation of the personal trust depart- 
ment was completed in 1932 without the 
loss of a dollar of estate or trust funds 
to any beneficiary, creator or other party 
to a trust, as a consequence of the bank’s 
closing. 

Accordingly, while it is entirely pos- 
sible for a fund of the Community Trust 
to be held by an individual trustee, the 
recommended procedure utilizes a cor- 
porate trustee—and the selection of that 
trustee is made by the founder of the 
fund to be trusteed. 

But while a banker may acquire com- 
petence as a financier, he is less likely 
to excel also as a sociologist. Therefore, 
his function, in relation to these funds, 
is limited to the fiscal task of the invest- 
ment of principal and the accumulation 
of income. He may make disbursements 
of distributable funds only on the cer- 
tification of a central supervisory Dis- 
tribution Committee. 

The origin and constitution of that 


committee illustrates an additional safe- 
guard inherent in the Community Trust. 
When a fund is to be administered for- 
ever, it may be questionable whether a 
distributing committee should be em- 
powered to perpetuate itself. The Com- 
munity Trust has devised a mechanism 
of succession designed to be more socially 
responsive and responsible. Of the eleven 
members of its Distribution Committee, 
five are chosen for limited terms by the 
heads of the banks and trust companies 
eligible to act as trustees and additional 
members are designated by the Senior 
Judge of the Federal Circuit Court of 
Appeals, the Mayor of New York and the 
Presidents of the Bar Association, the 
Academy of Medicine, the New York 
State Chamber of Commerce and the 
Brooklyn Institute of Arts and Sciences. 
If any of those appointing agencies cease 
to exist, arrangement is made for other 
sources of designation. Terms of ap- 
pointment are “staggered,” so as to 
permit the gradual renewal of the Dis- 
tribution Committee which is’ thus 
perpetuated from outside itself in a 
manner calculated to keep it broadly rep- 
resentative of the constituency it is 
formed to serve. 

The nature and flexibility of the func- 
tion of the Distribution Committee — 
that is to say, the manner in which it 
gives expression to the desires of indi- 
vidual founders while itself retaining 
such ultimate discretionary power as is 
required for unforeseen contingencies 
is perhaps the most distinctive charac- 
teristic of the Community Trust. This 
may be said to be the crux of the prob- 
lem of the socially effective administra- 
tion of charitable funds: how shall the 
administrator be faithful to the once- 
expressed desires of a founder and also 
to the contemporary requirements of 
society, as disclosed and evolved from 
generation to generation? The answer, 
it is submitted, lies in the willingness of 
the author of a fund, when stating how- 
ever precisely the purposes and objects 
of that fund, to include also a grant of 
discretionary power that will leave his 
executors and trustees amply authorized 
in any situation. Each author of a fund 
in the Community Trust does just that. 
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Husband and Wife as Heirs of Each Other 


By EMIL BAENSCH 


President, East Wisconsin Trustee 


T the birth of the nation we in- 

herited the English common law. 

One of its rules, as enunciated by 

its spokesman Blackstone, was that hus- 

band and wife are one person, and that 

person is the husband. This was attrac- 

tively versified by Milton and by Shakes- 

peare, and became deeply rooted in Eng- 
lish thought. 

John Bull is reputedly slow-moving. 
But puzzling over the 103 different land 
tenures and courses of descent brought 
on demonstrative discontent. He accord- 
ingly made a searching survey of the 
ancient laws, and then read thousands of 
wills in order to get the trend of public 
opinion. This resulted in Parliament 
passing the Law of Property Act of 1922. 
One of its eleven chapters relates to 
Intestacy. In 1925 this was clarified and 
detailed in the Administration of Estates 
Act. 

It eliminates the distinction between 
real and personal property in the admin- 
istration of estates, abolishes dower and 
curtesy, makes husband and wife equal 
heirs of each other, and then gives to the 
surviving spouse a special estate of one 
thousand pounds, whether there be issues 
surviving or not. And to make sure that 
the ancient rule is no more, it is “pro- 
vided that under the foregoing provisions 
of this section, husband and wife shall 
for all purposes of distribution or divi- 
sion be treated as two persons.” 


Trend of Sentiment in United States 


Uncle Sam cannot follow suit promptly 
for he has forty-eight parliaments to deal 
with. But our pioneers early showed some 
dissatisfaction when they disregarded 
primogeniture, forbade benefit of clergy, 
and extended the Magna Charta home- 
stead of forty days to the period of 
widowhood. The chancery and the equity 
courts went to the limit of their authority 
to ease conditions. But all efforts failed 
to build up a square deal and there grad- 
ually arose a demand for a new deal. 
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Company, Manitowoc, Wisconsin 


Then began the 
woman’s rights which is chaptered in 
history as a “wondrous social revolu- 
tion.” The general broadening of co-edu- 
cation brought efficiency and enthusiasm 
into the movement. The defeat of 
“woman’s enabling acts” in 1836 but 
served as an impetus which resulted in 
New York and Pennsylvania passing the 
enabling acts in 1848. State after state 
followed, West Virginia last, in 1877. 

The purchase of Louisiana. where the 
Code Napoleon was revered, and the 
annexation of Texas and other south- 
western and western states, where the 
Spanish law was in force, brought the 
civil law into the discussion. From the 
orthodox conservative East came pleas 
for loyalty to ancient laws. From the far 
West came the smiling answer, “‘We look 
upon dower and curtesy as you do upon 


propaganda for 


wager of battle and benefit of clergy.” In 
the middle West Judge Ryan, of Wiscon- 
sin, pointed to the paradox that, under 
the common law, if a husband killed his 
wife, it was a case of suicide, not homi- 


cide. And in text books and magazine 
articles “succession” supplanted “descent 
and distribution,” and the “surviving 
spouse” displaced “widow” and “wid- 
ower.” 

Then the practical minded noticed the 
monetary value of dower and curtesy 
steadily lowering, due to the trend toward 
incorporation. Formerly land constituted 
the bulk of an estate. Now the contrary 
is true. A recent survey of inventories in 
a New York probate court showed 96 per 
cent personal property. Much of this was 
presumably interest in real estate, evi- 
denced by shares of stock, but dower and 
curtesy cannot be applied to them. These 
various influences have brought about a 
most desirable change so that “husband 
and wife as heirs of each other” is no 
longer ultra legis. 

There are eight states which have 
adopted the civil law, also known as the 
community property, or marital partner- 
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ship. They are: Arizona, California, 
Idaho, Louisiana, Nevada, New Mexico, 
Texas and Washington. The other forty 
states have each more or less modernized 
their statutes of descent. I have charted 
their present laws, using Prentice-Hall’s 
Trust Service, and having it checked up 
by the Wisconsin Legislative Reference 
Library. Compared with the laws of half 
a century ago, as cited in Thompson on 
Title to Real Property (1886) and Woer- 
ner’s Law of Administration (1889), 
there has been a marked progress, and 
only a few states do not recognize hus- 
band and wife as equal heirs of each 
other. 


Where There are no Descendants 


All of th estate goes to the surviving 
spouse in Colorado, Florida, Georgia, 
Kansas, Minnesota, Mississippi, New 
Jersey, North Carolina, Oregon, Wiscon- 
sin. 

Indiana and Ohio trim it 
three-fourths of the estate. 

fight states make it one-half, namely, 
Maine, Maryland, Michigan, Missouri, 
Montana, Nebraska, Oklahoma, South 
Carolina. 

A larger number give a definite amount 
and one-half of the remainder, except 
Wyoming, which has it three-fourths of 
the remainder. The amounts specified 
are: Connecticut $2,000, Iowa $7,500, 
Massachusetts $5,000, New Hampshire 
$7,500, New York $5,000, North Dakota 
$15,000, Pennsylvania $5,000, Rhode 
Island $3,000 personal, $5,000 real estate, 
South Dakota $20,000, Utah $25,000, 
Vermont $4,000, and Wyoming $20,000. 

Illinois gives all personal and half of 
the real estate. 

Delaware, Virginia and West Virginia 
make it all personal property and curtesy. 

Arkansas cuts it to half of the personal 
and dower in half of the realty. 

Kentucky lowers this by making it half 
of the personal and common law dower. 

There are only two states that treat 
husband and wife separately, due to re- 
taining dower and curtesy. Alabama 
gives each one-half and Tennessee gives 
each all of the personal property. Ala- 
bama gives the wife dower in half of the 


down to 


TRUS 


OMPANIES 


real estate and grants curtesy to the hus- 
band. Tennessee follows the common law 
as to real estate, dower to the wife, 
curtesy to the husband. 

In those states where the surviving 
spouse receives only a share, the remain- 
der goes to her or him if and when there 
are: 

1. No 
Ohio. 

2. No parents, brothers, or sisters; in 
Montana, Oklahoma, South Dakota, Utah. 

3. No parents, brothers, sisters, or 
their descendants; in Alabama, Michi- 
gan, Missouri, New York, North Dakota, 
Virginia, Wyoming. 

4. No kin; in Arkansas, Delaware, 
Iowa, Kentucky, Maine, Maryland, Massa- 
chusetts, Nebraska, Pennsylvania, Rhode 
Island, South Carolina, Tennessee, West 
Virginia. 


Illinois, Indiana, 


parents; in 


When There are Descendants 


Here we find more uniformity. Thirty- 
five states treat husband and wife equally, 
twenty-one of them providing the same 
share. The surviving spouse receives— 

One-half of the estate in Colorado, 
Kansas, Wyoming. 

One-third in Connecticut, Illinois, 
Indiana, Iowa, Maine, Maryland, Massa- 
chusetts, Michigan, Minnesota, Montana, 
Nebraska, New Hampshire, New York, 
North Dakota, Ohio, Oklahoma, Pennsy]- 
vania, South Carolina, South Dakota, 
Utah, Vermont. 

A child’s share in Florida, Georgia, 
Mississippi. 

Dower and half of the personal in Ken- 
tucky. 

Dower and one-third of the personal 
in Arkansas, Virginia, West Virginia. 

Dower and a child’s share in Missouri. 

One-half of the personal and one-half 
of the real estate in Oregon. 

One-third of the personal and one-half 
of the real estate in Delaware and New 
Jersey. 

Five states give husband and wife 
different shares. Alabama gives dower 
and a child’s share in the personal to the 
wife; curtesy and one-half of the per- 
sonal to the husband. 

North Carolina and Tennessee give 
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dower to the wife, curtesy to the husband 
and to each a child’s share in the per- 
sonal. 

Rhode Island gives dower to the wife, 
curtesy to the husband, and one-half of 
the personal to each. 

Wisconsin gives the wife one-third of 
the personal, and one-third of the real 
estate except the homestead, in which 
she receives dower in the proceeds “if 
sold while she has homestead rights 
therein”; the husband receives curtesy, 
scant curtesy, for “it shall be extin- 
guished upon his remarriage.” 

It appears herefrom that the “For- 
ward” state, as to inheritance legislation, 
is the most “backward,” indeed, is the 
only state where the husband receives no 
share of his wife’s personal property. 
And it is also the most inconsistent, for 
it gives the surviving spouse all the 
estate where there are no descendants. 
And that has been the law since 1870. 


In 1917 a bill was introduced in the 
Wisconsin legislature to abolish dower 
and curtesy and make husband and wife 
equal heirs of each other, and further 
providing that in every estate, whether 
there be descendants or not, the sum of 
$3,000 be assigned to the surviving 
spouse. War measures monopolized the 
floor and the bill did not pass. 

But its discussion helped the widow. 
Later legislation raised her share in the 
personal property to one-third, and de- 
fined dower to be one-third of the real 
estate in fee instead of for life. Then the 
legislature went in reverse and cut the 
common law curtsy, as above noted. The 
husband in Wisconsin is therefore justi- 
fied in paraphrasing 


Lo, the poor badger, 

Whose unselfish heart 

Enacts love into law. 

And then—gets it on the jaw. 


Trust Course of the Graduate School of Banking 


EDITOR’S NOTE: On pages 179-180, 
February issue, we reported the plans 
for the Graduate School of Banking, 
the first session to be held at Rutgers 
University, New Brunswick, N. J., June 
17-29, 1935, as outlined by Dr. Harold 
Stonier, Educational Director, American 
Bankers Association. The following ex- 
cerpts are quoted from the school’s 
catalogue which may be obtained from 
Richard W. Hill, Secretary, American 
Institute of Banking and Registrar of 
the School, 22 East 40th Street, New 
York, N. Y. 


In each of the major and minor courses 
the teaching procedure will involve the use 
of a combination of the case system and the 
lecture-discussion method. * * * 

All students will be required to take the 
courses in Banking Law and Economics. 

Through the curriculum of the American 
Institute of Banking the following courses 
are now being offered to members of the 
banking fraternity: Banking I, II, and III; 
Investments I and II; Trust Business I and 
II. Bank officers who apply for admission 


should have completed these courses or their 
equivalent in some school or college. If the 
applicant has not had these courses in the 
American Institute of Banking or elsewhere, 
he should note carefully in the application 
blank the record of his business experience, 
in order to enable the Faculty Committee on 
Admissions of The Graduate School of Bank- 
ing to evaluate such experience as a basis for 
admission in lieu of the Institute courses 
mentioned above. 

All work in the major courses of Bank- 
ing, Investments, and Trust Business in The 
Graduate School will be so conducted as to 
presume either the completion or knowledge 
of the contents of the Institute courses as 
the foundation for such studies. 


Trust Business—Legal and Managerial 
Aspects 


The subject matter of this course will be 
divided into two parts: 

1. A portion of the time will be set aside 
to give experienced trust men an oppor- 
tunity to discuss in an orderly and pro- 
gressive way the basic current problems of 
the trust business. 

2. The remainder of the time will be de- 
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voted to a study of the legal aspects of 
certain phases of trust business. 


In the first group of subjects having to 


do with the managerial and policy-setting 
elements of trust business, the following sub- 
jects will be studied by the lecture-discussion 
method under the direction of Mr. Stephen- 
son: national aspects of trust business, the 


trust institutions, the 
the community, gov- 


customer relations of 
trust institution and 
ernment relations in trust business, indus- 
trial and institutional trusts and agencies, 
underlying principles governing compensa- 
tion for trust current development 
in the taxation of estates and trusts, admin- 
istration of common funds, extraordinary 
obligations assumed under the statement of 
principles of trust institutions, ethics of trust 
men, trust conducted in other 
countries, trends in the trust field. 

In the part of the course devoted to the 
legal aspects of trust business, the following 
topics will be studied under the direction of 
Mr. Scott: the pitfalls resulting from the 
statute of wills, testamentary trusts, pitfalls 
resulting from the rule against perpetuities, 
duties of the trustee, the ordinary duties of 
a trustee, the duties with respect to co- 
trustees, the duties where a power of direc- 
tion is conferred upon another, the powers 
of the trustee, abuse of discretionary powers, 
liabilities of the trustee, exculpatory pro- 
visions, effect of advice of counsel, the in 
vestment of trust funds, duty of trustee with 
respect to successive beneficiaries. 


services, 


business as 


Summary of Trust Courses 


The Trust Business III course in 1935 will 
be concerned with the subject matter out- 
lined above. 

The Trust Business IV course in 1936 and 
the Trust Business V course in 1937 will con- 
sider the representative problems of the 
trust business with which experienced trust 
officers interested in the managerial and 
legal aspects of the subject will have to 
deal. Each course will be outlined in detail 
in The Graduate School catalogue for the 
respective years. 


Minor Course in Trust Business 


The minor course in Trust Business is de- 
signed to afford a practical knowledge of the 
functions of the trust department in it: 
operating and legal aspects for those whose 
major field of study is in banking or invest- 
ments. This course will be offered three 
afternoon sessions a week for two hours 
each. 


The problems and procedure involved in 
the settlement of estates, the responsibilities 
of executors and administrators, the admin- 
istration of personal trusts, the responsi- 
bilities of trustees, and the practical features 
of wills and trust agreements will be sur- 
veyed. 

The legal responsibilities and implications 
in the nature of a trust, as distinguished 
from other relationships, will be studied. 

In addition, the minor course will consider 
the legal phases of the various kinds of 
trusts which come to the attention of the 
average trust department. The fiduciary 
character of the trust relationship will be 
emphasized. 


Description of Extension Work 


The extension work of The Graduate 
School of Banking will be conducted under 
the supervision of the faculty during the 
months between the resident The 
character of this work, as far as detailed 
assignments is concerned, will be determined 
by the interest of the individual student. 

In order to take advantage of the experi- 
ence and independent thinking of the indi- 
vidual members of the student body in their 
major field of interest, each member of the 
1935 session will be required to select for 
study some topic of special interest in his 
major field as a basis for the preparation of 
a thesis. This thesis must be written and sub- 
mitted to the faculty for approval prior to 
the date of the oral examinations at the end 
of the 1937 session. Previous to the opening 
of the 1936 session, an outline of the thesis, 
together with the methods being pursued in 
securing source material, must be submitted 
to the faculty. After the outline and the 
methods of study have been examined, the 
student will be given directions as to the 
procedure to be followed in completing the 
thesis work. The oral examination in the 
diploma course will be based partly on the 
subject matter of the thesis. 

In addition to the thesis, required reading 
will be assigned in extension work. Monthly 
reviews covering this reading material will 
be conducted. Reading assignments will be 
given in the field of the student’s major 
interest and also in economics and banking 
law. In individual cases, where conditions 
warrant such an _ undertaking, students 
will be asked to do work of an educational 
character with groups in their communities 
that may desire further information in the 
field of banking, trust business, and invest- 
ments. 


sessions. 





Rights of Creditors in Life Insurance 


and Annuity Contracts 


TRUST Companies Magazine is _ in- 
debted to W. H. Hazard, Head of the 
Department of Publications, New Eng- 
land Mutual Life Insurance Company, 
for the privilege of publishing the fol- 
lowing paper prepared by Samuel Davis, 
Associate Counsel of the John Hancock 
Mutual Life Insurance Company. It was 
read before a meeting of the Boston Life 
Insurance Trust Council, and we are in- 
formed that except for one hundred 
mimeographed copies struck off for the 
members of that Council, it has not here- 
tofore been published. 


N 1917 the Supreme Court of the 

United States decided the case of 

Cohen vs. Samuels (245 U.S. 50), 
holding that the power reserved to the 
insured to change the beneficiary in his 
policy entitled his trustee in bankruptcy 
to the cash surrender value as though it 
had been payable to his estate and not to 
a named beneficiary, as it was. Said the 
court: 


‘The declaration of subdivision 3 of 
sec. 70-a of the National Bankruptcy 
Act is that “Powers which he might have 
exercised for his own benefit shall in 
turn be vested in the trustee,” and there 
is vested in him as well all property 
that the bankrupt could transfer or 
which by judicial process could be sub- 
jected to his debts, and especially as to 
insurance policies which have a cash 
surrender value payable to himself, his 
estate or personal representative. It is 
true the policies in question here are not 
so payable but they can be or could have 
been so payable at his own will and by 
simple declaration. Under such condi- 
tions to hold that there was nothing of 
property to vest in a trustee would be 
to make an insurance policy a shelter 
for valuable assets, and it might be a 
refuge for fraud,’ 


“The court seemed to find something 
sinister in the reservation of the right 
to change the beneficiary, although our 
own court, speaking through Chief Jus- 


tice Rugg in the case of Tyler vs. Treas- 
urer and Receiver General (226 Mass. 
306), decided some months before the 
Samuels case, took the opposite and, in 
my opinion, the more logical view, say- 
ing: 


‘A reserved right to change the bene- 
ficiary does not affect the essential 
nature of the rights of the beneficiary 
so long as they last.’ 


“In the Samuels decision the court 
failed to take into account the technical 
structure of life insurance practice. A 
life insurance policy does not acquire a 
cash value until the end of two or three 
years and it is inevitably smaller than 
the sum of the two or three years’ pre- 
miums paid on the policy. So that to ful- 
fill the court’s apprehension of fraud, an 
insured must arrange his bankruptcy two 
years or more in advance of his petition 
if he planned to use life insurance policies 
‘as a shelter for valuable assets’ or ‘a 
refuge for fraud.’ If such a proceeding 
were contemplated by an insured, Cohen 
vs. Samuels has pointed the successful 
method to be pursued. Such an insured 
would have his policy made payable to his 
wife without the right to eliminate her as 
beneficiary. Then, after waiting two or 
three years for a cash surrender value to 
accrue, the petition in bankruptcy is 
filed. Thereafter the wife releases her in- 
terest in the policy to the insured and 
the fraud predicted in Cohen vs. Samuels 
has taken place, only as then practiced it 
is not a fraud as the insured has pre- 
served the purity of his intentions by not 
reserving the right to change the bene- 
ficiary, relying upon his wife’s complais- 
ance for the achievement of his purpose. 

“Another observation of the improb- 
ability of making a policy ‘a shelter for 
valuable assets’ is this: Of the more than 
$100,000,000,000 of legal reserve insur- 
ance now in force in the United States 
the average policy of ordinary insurance 
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is not over $2500; the average industrial 
policy is $200 and the average of all is 
$800. (These figures are now several 
years old and may not be strictly accurate 
today.) An insured having sufficient 
means to carry a large policy for several 
years for the purpose of saving to him- 
self after bankruptcy, at the end of that 
time, the cash surrender value of the 
policy, may be supposed to possess suffi- 
cient shrewdness to conceal this means 
from his creditors by a less circuitous 
method than a life insurance policy pro- 
vides. 

“However this may be, the Supreme 
Court of the United States in June of 
this year, 1934, in the case of Worthen 
vs. Thomas (292 U. S. 426), again said, 
in reference to a very broad exemption 
statute enacted by the Legislature of 
Arkansas, ‘The profits of a business, if 
invested in life insurance, may thus be 
withdrawn from the pursuit of creditors 
to whatever extent desired.’ 

“The effect of the decision in Cohen 
vs. Samuels was soon seen in legislative 
action by various states. The exemption 
statutes which for many years had been 
sufficient to protect the beneficiary from 
attacks by the insured’s creditors were 
amended to continue this protection by 
the expedient of adding some such phrase 
as ‘whether or not the power is reserved 
by the insured to change the beneficiary’ 
to the already existing exemption sta- 
tutes. The Massachusetts Legislature 
acted in 1921 and the pertinent law is 
found in secs. 125 and 126 of ch. 175 of 
the General Laws. 


“The subject naturally divides itself 


into two parts: I—Statutory Exemp- 
tions; II—Exemption by Agreement, by 
Virtue of Statutory Permission or by 
Means of a Spendthrift Trust. 


Exemptions by Statute 


Massachusetts these are of two 
kinds: An exemption in favor of a mar- 
ried woman, ch. 175, sec. 126 and an 
exemption for any beneficiary having an 
insurabie interest other than the insured 
himself, sec. 125 of the same chapter. 
“The leading case of Bailey vs. Wood 
(202 Mass. 562), involves beneficiaries 


“Tn 


under both sections. The insured was a 
bankrupt. The trustee in bankruptcy 
sought to recover premiums alleged to 
have been paid in fraud of creditors on 
two policies and the full amount of the 
proceeds on a third policy. The first two 
policies were originally made payable to 
the insured’s estate and were _ subse- 
quently assigned to his wife in one policy 
and to his wife and daughter in the 
other policy. The insured was clearly in- 
solvent at the time he paid premiums on 
these policies. The trustee’s bill of com- 
plaint went up to the Supreme Court on 
demurrer and the court said, after stat- 
ing the facts: 


‘It thus appears that the bill of 
complaint sets out a case where 
payments of premiums have been 
made in fraud of creditors; and accord- 
ingly it must be held, in accordance 
with the plain reading of the statute, 
that, so far as respects this branch 
of the case, the demurrer must be 
overruled. Ordinarily, the opinion on 
this branch of the case would stop here 
It is urged, however, by the defendants 
(the beneficiaries) that a bankrupt has 
a right to make a reasonable provision 
for his wife and family by way of in- 
surance upon his life and that even if 
the payment of premiums for such in- 
surance does reduce the fund which 
would otherwise go to his creditors, they 
cannot complain, inasmuch as their 
rights are secondary to the reasonable 
necessities of the bankrupt’s family. If 
this case goes back for trial it may be 
urged at the close of the evidence that 
upon this ground it fails to show that 
the sums paid for premiums were not 
unreasonable and therefore were not in 
fraud of creditors, although appreciably 
reducing the fund otherwise available 
to meet their claims. It seems advisable 
to discuss this ground of defense now. 

‘In the absence of any statute there 
has been much diversity of judicial 
opinion as to the rights of the wife of a 
bankrupt, so far as respects the pro- 
ceeds of an insurance policy taken out 
by the bankrupt in his own name upon 
his own life and afterwards assigned 
without valuable consideration to his 
wife or for her benefit and that of her 
children.’ 


“The court then proceeds with an in- 
teresting discussion of this point, citing 
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many cases in England and the United 
States, including that of Central Bank 
of Washington vs. Hume (128 U. S. 
195), holding that where an insolvent 
paid premiums on a policy taken out on 
his life by his wife, the creditors were 
not entitled to the proceeds of the policy. 
Our court quoted Chief Justice Fuller in 
the Hume case, as follows: 


‘Conceding then, in the case in hand, 
that Hume paid the premiums out of 
his own money when insolvent, yet as 
Mrs. Hume and the children survived 
him and the contracts covered their in- 
surable interest, it is difficult to see 
upon what ground the creditors can take 
away from those dependent ones that 
which was expressly secured to them in 
the event of the death of their natural 
supporter. The contracts were not pay- 
able to the debtor or his representatives 
or his creditors. No fraud on the part 
of the wife or the children or the insur- 
ance company is pretended. In no sense 
was there any gift or transfer of the 
debtor’s property unless the amounts 
paid as premiums are to be held to con- 
stitute such gift or transfer.’ 


On this point Chief Justice Fuller said: 


‘Cases might be imagined of the pay- 
ment of large premiums out of all rea- 
sonable proportion to the known or 
reputed financial condition of the person 
paying and under circumstances of 
grave suspicion which might justify the 
inference of fraud on creditors in the 
withdrawal of such an amount from 
the debtor’s resources; but no element 
of that sort exists here. * * * 

‘It seems to us that the same public 
policy which recognizes the support of 
the wife and children as a positive obli- 
gation in law as well as morals, should 
be extended to protect them from desti- 
tution after the debtor’s death by per- 
mitting him, not to accumulate a fund 
as a permanent provision, but to devote 
a moderate portion of his earnings to 
keep on foot a security for support al- 
ready, or which could thereby be law- 
fully obtained, at least to. the extent of 
requiring that under such circum- 
stances, the fraudulent intent of both 
parties (husband and wife) to the 
transaction should be made out.’ 


“And it was accordingly held in that 


case that the administrator of the de- 
ceased bankrupt’s estate could reach 
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neither the proceeds of the policies nor 
the amount of the premiums paid. 

“Still discussing the situation as it 
would be in the absence of statute, our 
court continues: 


‘It would not be profitable to discuss 
further the state of the authorities upon 
this general subject. They are irrecon- 
cilable in many respects. We think the 
prevailing opinion is that where a policy 
of insurance is originally taken out in 
the husband’s name and payable to his 
estate a voluntary assignment when 
insolvent by him to his wife is void as 
to his creditors.’ 

“This, of course, was in the absence of 
statute. The court then proceeds to 
trace the history of the statutes protect- 
ing beneficiaries from their inception in 
1844 down to the time of its decision in 
1909, saying: 

‘As the statute was originally passed, 
the right of the creditors was measured 
by a proportional part of the proceeds 
of the policy but is now measured by the 
amount of premiums, with interest, sub- 
ject to the statute of limitations. Such 
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a construction of the statute clears away 
the haziness of the judicial atmosphere 
upon the subjects involved and is just 
and equable. It restores to the creditors 
of the insolvent what has been taken 
away from the fund to which before the 
insurance they could have looked for the 
satisfaction of their claims and gives 
the rest to the wife. Under this statute, 
accordingly, it must be held that money 
paid by an insolvent as premiums on a 
policy on his life, inuring to the benefit 
of a third party as a gift, is money paid 
in fraud of his creditors and that the 
principle is applicable, irrespective of 
the question whether or not the third 
party be his wife.’ 


“You will recall that all this discus- 
sion relates to the first two policies, 
which were originally made payable to 
the insured’s estate and were subse- 
quently assigned, in one case to his wife 
and in the other to his wife and 
daughter. 

“The facts in the third policy were 
different: the policy, evidently on the 
endowment plan, as originally issued 
was payable in the event of the insured’s 
death to his estate and subsequently as- 
signed to his unmarried sister. Later she 
died intestate and her interest in the 
policy went back to the insured as her 
sole heir and distributee. Shortly after- 
wards he nominated his daughter as 
beneficiary to take both at maturity and 
at death. The policy matured in accord- 
ance with its terms and the beneficiary 
collected the full amount. The court said: 


‘The first question is whether the 
beneficiary held this policy under the 
protecting wing of the statute. At the 
time of the transfer to her the said 
insured was the full owner of the legal 
and beneficial interest in his policy. The 
beneficiary was not his wife. She was 
his daughter, apparently of full age and 
a member of his family. She was not a 
married woman and therefore was not 
included within that part of the statute 
which relates solely to married women. 
Unless her case is described in the first 
part of the statute (now our sec. 125), 
she is not within it. That part, so far as 
material, reads thus: “If a policy of 
insurance is effected by any person on 
his own life * in favor of a person 
other than himself having an insurable 
interest therein, the lawful beneficiary 


thereof other than himself or his legal 
representative shall be entitled to its 
proceeds against the creditors and rep- 
resentatives of the person effecting the 
same,” subject to claims for premiums 
fraudulently paid as thereinafter pro- 
vided. 


‘The first statute in this line of legis- 
lation (1844) included two classes of 
policies, first, those made “‘on the life of 
any person expressed to be for the bene- 
fit of a married woman,” and, second, 
those “effected by any person on the life 
of another expressed therein to be for 
the benefit of such other or his repre- 
sentatives or for that of a third person.” 
There was no language alluding to a 
transfer of any policy or a change in 
the beneficiary after its issue. The lan- 
guage plainly speaks in each class only 
of the condition of the policies when 
first issued. Nothing is said of policies 
which by assignments or otherwise have 
been changed in legal effect after their 
issue, 


‘An important amendment was made 
in 1864 which extended the statute so 
as to include a policy of insurance on 
the life of any person “duly assigned, 
transferred or made payable to any 
married woman or to any other person 
for her benefit.”” By this amendment the 
provisions as to policies of the first 
class, namely, those in favor of a mar- 
ried woman, were extended so as to 
embrace policies assigned or made pay- 
able to her after their issue. But this 
amendment was not applicable to the 
second class. That stood as before, and 
so has remained ever since. 


‘There is a marked distinction, there- 
fore, as to the right of a wife under this 
statute and the right of any other bene- 
ficiary. The right of a wife extends not 
only to policies expressed for her benefit 
when issued, but also to those which 
after issue are assigned or in any way 
made payable to her for her benefit, 
while the right of any other beneficiary 
is confined to policies expressed at the 
time of their issue to be for his benefit. 

‘In the present case the insolvent at 
the time of his transfer to his daughter 
was, as has been said, the sole owner of 
the legal and beneficial interest in the 
policy, not only by reason of the original 
terms of the contract, but by virtue of 
his inheritance as heir of his sister, the 
first assignee. It was a contract to pay 
him money at its maturity or to his 
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estate in case of his decease before that 

time. Before the assignment it was part 

of his assets, to which the creditors had 

a right to look for a payment of their 

claims. It is true that he could have 

transferred it to his wife and by the ex- 
press language of the statute she could 
have held it, but the transfer was not 
to her but to his daughter. The effect 
of this transfer to his daughter, if valid, 
was to diminish his estate by so much. 

The daughter can claim no benefit 
under the statute; and by the over- 
whelming weight of authority she can- 
not hold the policy under the common 
law. The transfer is void as against the 
creditors of the bankrupt. * * * As the 
daughter has received the money she can 
be made to account for it in this pro- 
ceedings.’ 

“Thus it is seen that the doctrine of 
Bailey vs. Wood is that if a policy is 
issued payable to the insured’s estate, or 
if otherwise payable at issue it is there- 
after made payable to a beneficiary other 
than a married woman, if such a trans- 
fer is made while the insured is insol- 
vent creditors can reach the proceeds on 


the death of the insured, either before 
or after the policy is paid to the bene- 
ficiary. 

“Whether this would also follow where 
a policy with the right to change, hav- 
ing been made payable originally to a 
beneficiary other than a married woman, 
is thereafter made payable to another 
beneficiary, not having in the interim at 
any time been made payable to the in- 
sured’s estate, may be open to question, 
although logically under Bailey vs. Wood 
such a change of beneficiary would be 
held to be a transfer in fraud of cred- 
itors, if the insured was insolvent at the 
time it was made. 

“The same result was reached in a 
case decided two years later, York vs. 
Fiaherty (210 Mass. 35), where the facts 
were substantially the same as in Bailey 
vs. Wood. In Proctor vs. MacClaskey 
(278 Mass. 238), decided by our Supreme 
Court in 1932, the trustee in bankruptcy 
of a corporation brought a bill in equity 
against the wife of its president to re- 
cover certain claims from the proceeds 
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of policies on the life of its president 
payable to his wife. A demurrer to the 
bill was sustained. The Supreme Court 
held that the plaintiff could not obtain 
its claims from the proceeds of the poli- 
cies nor even recover the premiums paid 
by the corporation, on the ground that 
the proviso in sec. 125 of our insurance 
law, allowing recovering of premiums 
paid in fraud of creditors, meant cred- 
itors of the person effecting the insur- 
ance and not the corporation’s creditors. 
In paying the premiums the corporation, 
said the court, was a volunteer and a 
volunteer paying premiums has no valid 
claim for reimbursement and no lien on 
the policy. 

“Cases like Bailey vs. Wood and York 
vs. Flaherty are comparatively rare. Most 
of the attempts to reach the insured’s 
equity in his policy are made during his 
lifetime to obtain the cash surrender 
value. However, within a month our 
Supreme Court has handed down a de- 
cision in the case of Tolman vs. Crowell 
(not yet reported), a most interesting 
case, where again the court followed 
Baile y VS. Wood. 

“Tolman, on behalf of himself and 
others having similar rights, filed a bill 
in equity in the Superior Court, seeking 
to establish a trust for his and their 
benefit in the proceeds of certain policies 
on the life of H. H. Crowell, deceased. 
The plaintiff and others had deposited 
large sums of money with Crowell, who 
represented himself as a stock and in- 
vestment broker, which he was to invest 
for them. But the plaintiff alleged that 
he did not invest the moneys entrusted 
to him by the plaintiff and his other cus- 
tomers but that he planned and intended 
to divert and convert them to his own 
use. It was further alleged that at the 
time of his decease on January 5, 1933, 
Crowell was insured in the sum of ap- 
proximately $350,000 payable to the de- 
fendants as_ beneficiaries under the 
policies. It was further alleged that all 
of the moneys paid by Crowell on account 
of premiums on said policies were moneys 
fraudulently obtained by Crowell from 
the plaintiff and others. 

“The bill did not allege that any of 
the beneficiaries of the policies had 


knowledge of the misappropriation by 
the deceased or that he had used the mis- 
appropriated moneys or property for the 
purpose of paying the premiums on the 
policies or that the beneficiaries partici- 
pated therein. The Supreme Court then 
referred to the rights of all persons in 
and to the proceeds of life endowment 
insurance policies as against the bene- 
ficiaries as being settled under the 
authority of secs. 125 and 126 of our 
insurance law, saying: 


‘It follows from these provisions of 
the statutes that only creditors of the 
insured have any rights in or to the 
proceeds of the policies as against the 
beneficiaries. If the plaintiff is a creditor 
he can recover only the premiums paid 
in fraud of creditors within the period 
governed by the statute of limitations, 
with interest thereon. He is not per- 
mitted in either event to maintain a bill 
to establish a trust in the proceeds of 
the policies against the beneficiaries.’ 


“Please note that what the plaintiff 
was trying to do was not to recover the 
premiums but to get out of the proceeds 
of the policies, which as to amount ap- 


peared to be adequate for the purpose, 
the full amount of the claims of himself 
and others similarly situated to the 
moneys alleged to have been converted by 
the deceased insured. 

“The court added: 


‘At common law, in order that a cestui 
may follow trust money or the proceeds 
thereof into the hands of another person 
and éstablish rights therein, it must be 
proved that such person received the 
money or property with knowledge of 
the breach of trust by the trustee. There 
are no allegations in the present bill 
which would warrant a finding that the 
different insurance companies or the 
beneficiaries had any knowledge of the 
breach of trust by the insured. * * * 

‘There is no allegation that any par- 
ticular sum of money or property was 
delivered by the plaintiff or others to 
the insured or was used to pay any 
premiums on the policies. For this 
reason it cannot rightly be held that 
the policies were ever impressed with 
a trust in favor of the plaintiff. The 
right to impress a trust where funds 
have been misappropriated to pay 
premiums on insurance policies, the pro- 
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ceeds of which go to a beneficiary, is 
limited to the amount so misappro- 
priated, * * * 

‘The contention of the plaintiff that 
the insured misappropriated funds and 
used them to pay premiums on the 
policies and that this entitled him to 
establish a trust in the proceeds of the 
policies cannot be sustained. The con- 
trary is held in the recent case of 
Proctor vs. MacClaskey. * * * 

‘There is no allegation in the bill to 
show what moneys or property of the 
plaintiff has been used or vaid by the 
insured as premiums. The demurrers 
were rightly sustained on the ground 
that the bill does not set forth any 
grounds for relief in equity.’ 

“The foregoing refers wholly to pro- 
tection provided by statute from attacks 
by the creditors of the insured. 


Exemption by Agreement, by Virtue of 
Statutory Provision or by Means of a 
Spendthrift Trust 
“In contradistinction to Part I of this 
paper, we now have to consider what pro- 
tection may be provided to the bene- 


ficiary against her own creditors. Prior 


to 1928, when sec. 119A was added to the 
Massachusetts insurance law, such pro- 
tection could only be provided by means 
of a spendthrift trust at common law. 
There was some doubt amongst insur- 
ance counsel as to whether a spendthrift 
trust would be upheld by the courts when 
incorporated in a life insurance policy 
but my own opinion is that it will be. 

“In substance, a spendthrift trust is 
simply a restriction placed by the donor 
on his gift to a beneficiary that she shall 
not have the right to commute or antici- 
pate payments made to her and that such 
payments shall be free from the attacks 
of her creditors. The interest of such a 
beneficiary can only be for a life interest 
at the utmost. Such a trust has always 
been recognized in Massachusetts when 
incorporated in a will or in a deed. No 
case has reached our courts where such a 
trust has been included in a life insur- 
ance policy but I feel confident that sim- 
ilar recognition would be given to it. 

“As to spendthrift trusts at common 
law, the leading case in Massachusetts is 
Broadway National Bank vs. Adams (133 
Mass. 170) where the court said: 
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‘The rule of public policy which sub- 
jects a debtor’s property to the payment 
of his debts does not subject the prop- 
erty of a donor to the debts of his bene- 
ficiary and does not give the creditor a 
right to complain that in the exercise 
of his absolute right of disposition the 
donor has not seen fit to give the prop- 
erty to the creditor but has left it out of 
his reach.’ 

“Because of the doubts existing that 
a spendthrift trust incorporated in a life 
insurance policy would be upheld, in 1928 
the Legislature of Massachusetts enact- 
ed what is known as sec. 119A of our 
insurance law. This provides: 


‘If, under the terms of any annuity 
contract or policy of life insurance, or 
under any written agreement supple- 
mental thereto, issued by any life com- 
pany, the proceeds are retained by such 
company at maturity or otherwise, no 
person entitled to any part of such pro- 
ceeds, or any instalment of interest due 
or to become due thereon, shall be per- 
mitted to commute, anticipate, encum- 
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ber, alienate or assign the same, or any 
part thereof, if such permission is ex- 
pressly withheld by the terms of such 
contract, policy or supplemental agree- 
ment; and if such contract, policy or 
supplemental agreement so provides, no 
payments of interest or of principal 
shall be in any way subject to such 
person’s debts, contracts or engage- 
ments, nor to any judicial processes to 
levy upon or attach the same for pay- 
ment thereof. No such company shall 
be required to segregate such funds but 
may hold them as a part of its general 
corporate funds.’ 

“It is characteristic, however, of a 
spendthrift trust at common law that it 
protects the recipient of a gift from a 
donor. In Massachusetts a person may 
not set up a spendthrift trust for his 
own benefit out of his own funds. 

“On the same day that the Supreme 
Court handed down its decision in the 
Broadway National Bank case it also 
decided the case of Pacific National Bank 
vs. Windram (133 Mass. 175), in which 
it held: 


‘A person cannot settle his property 
in trust to pay the income to himself 
for life, with a provision that it shall 
not be alienated by anticipation, so as 
to prevent his creditors from reaching 
the income.’ 

“Recently I have been asked by coun- 
sel for a foreign company whether my 
company would incorporate an agree- 
ment under sec. 119A in an annuity for 
the purchaser’s own use. This section has 
not yet been construed by our courts. I 
have wondered whether, when it does 
come before the court, it will be con- 
strued literally or will the court consider 
it an enactment in the name of a com- 
mon law spendthrift trust and proceed to 
view it in the light of its traditional 
decisions concerning such a trust. How- 
ever, my company has adopted the prac- 
tice of endorsing annuity contracts, re- 
gardless of whether or not the purchaser 
was the annuitant, as though the provi- 
sion in sec. 119A would be upheld accord- 
ing to its express terms, but we inform 
our clients that it is done in accordance 
with a statute which has not yet re- 
ceived judicial construction. Our form 
of endorsement is as follows: 


‘It is expressly provided that payment 
shall be made to said annuitant in per- 
son only, and that said payment shall 
not be subject to attachment by his 
creditors and that said annuitant shall 
not have the right to commute, encum- 
ber, alienate or assign said payments.’ 


“Both under the common law spend- 


under the statutory 
authority of sec. 119A, the protection 
afforded the beneficiary against her 
creditors concerns only the principal or 
payments not yet received by her. 


thrift trust and 


‘It is never the object of the spend- 
thrift trust to restrain the beneficiary 
from spending the income after it has 
been paid to her by the trustees or to 
restrain her creditors from taking such 
income from her after she has obtained 
it from the trustee. The sole object of 
these trusts is to prevent anticipation 
of the income by assignments or the 
right to receive future income or by 
attempts by creditors of the beneficiary 
to reach this income in the hands of the 
trustee.’ 

fjogert on Trusts, 181. 
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F the recent decision by Honorable 

Robert McC. Marsh, Referee in the 

accounting by the Empire Trust 
Company as Trustee of the Estate of 
Matthew Byrnes (New York Surrogate’s 
Court) is sustained by the courts, all 
trustees, both corporate and individual, 
who manage real estate will be confront- 
ed with a number of very serious prob- 
lems. 

First, they must change their account- 
ing methods radically and revise down- 
ward their claims for commissions. In 
fact there are likely to be estates in 
which no commissions will be allowed 
and in which the trustees will be sur- 
prised by unexpected surcharges. 

Second, in the management of office 
buildings and apartment houses trustees 
will be chargeable with conducting a 
business and made responsible for the 
rules of law which apply to trustees who 
continue the business of a testator or 
engage in a business venture. 

Third, if trustees are to receive com- 
pensation commensurate with the care 
and diligence required in the manage- 
ment of real estate, they must dispense 
with the services of real estate brokers 
in obtaining new tenants for apartments 
and office buildings, for the decision of 
the Referee is that such brokerage com- 
missions must be paid out of the statu- 
tory commissions allowed to trustees. 

It is obvious that if these three propo- 
sitions are to stand as the law of New 
York, many well established rules of law 
fixing the commissions of trustees have 
been brushed aside and the practice of 
trust companies for many years in their 
accounts and accountings have been com- 
pletely upset. 

Although limited to the State of New 
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York, the decision is important in other 
jurisdictions having similar statutes or 
decisions following in general the law as 
it has been established in New York. 
Furthermore, the two points in the de- 
cision which we shall discuss involve 
basic principles in the law of trusts, and 
if these principles are to be cast aside in 
one jurisdiction, trustees wherever locat- 
ed should be advised to the end that they 
may take appropriate action by legisla- 
tion or otherwise to avoid the chaotic 
condition in which the State of New 
York may find itself so far as trust 
estates are concerned. The truth is that 
if the decision of the Referee in the 
Byrnes Estate is sustained, responsible 
trustees, both corporate and individual, 
must consider carefully whether or not 
they will accept appointment for estates 
in which the management of real estate 
is involved. The significance of the deci- 
sion and the points of law suggested by 
it will, we are quite sure, be of real in- 
terest and value to trustees generally. 


Summary of Facts 


the facts are as follows: The 


sriefly, 
Empire Trust Company of New York is 
and has been for many years the sole 
trustee of the Estate of Matthew Byrnes, 
deceased. The will gives the trustee full 
power to manage real estate, collect rents, 


preserve the corpus of the estate, pay 
interest, taxes, repairs, and improve- 
ments and to pay over the net income to 
designated beneficiaries. Excepting a 
small investment in bonds, the entire 
estate is a large office building in New 
York City. The assessed valuation is 
$3,200,000. The property is subject to a 
mortgage of $1,000,000. 

Until 1932, the building was rented as 
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a whole to a corporation on a long term 
lease at a yearly rental of $112,500. The 
tenant operated the building, paid all 
taxes, expenses, repairs and incidental 
expenses. The trustee merely received the 
rent, paid the interest on the mortgage 
and distributed the balance to the bene- 
ficiaries. The tenant defaulted, and in 
1932, it was necessary for the trustee to 
cancel the lease, take over the building, 
lease the offices and stores, collect the 
rent, buy supplies, pay the necessary 
help, pay the taxes and fixed charges and 
otherwise manage the building. 

During its two years of management 
the Empire Trust Company has been 
highly successful, for in spite of present 
conditions it has kept approximately 85 
per cent of the space in the building 
rented. The gross income from rentals 
has amounted to about $300,000 per year, 
and taxes, interest, and operating ex- 
penses have been approximately $175,000 
per year, leaving a net income of approx- 
imately $125,000 per year for the estate. 

According to the laws of New York as 
we understand them what should be the 
compensation to the trustee in the form 
of commissions for the successful man- 
ner in which it has managed the prop- 
erty? What is the effect of the decision 
of the Referee so far as the Empire Trust 
Company is concerned? What is the effect 
of the decision so far as all other trust 
companies and trustees are concerned? 

Prior to 1923, trustees in New York 
were allowed a fixed rate of commission 
depending upon the size of the estate. 
(Surrogate Court Act, §285.) It is not 
necessary to set forth the scale of rates, 
for the figure of 2% on all moneys 
received and paid out each year is approx- 
imately correct. And this rate applied to 
every estate, whether the management of 
real estate was involved or not. When 
trustees were required to devote a great 
deal of time and effort to the manage- 
ment of real estate, the Surrogates recog- 
nized that the 2% allowable as comission 
on the gross income did not compensate 
them adequately and the courts were 
constantly called upon to enter decrees 
for additional compensation. This re- 
sulted not only in bringing extra bur- 
dens to the courts but also in a lack 


of uniformity in the fixing of fair 
compensation for the work of the trustee. 

In 1923, the Legislature, fully aware of 
the difficulties of surrogates and trustees 
where the management of real estate was 
concerned, added the following para- 
graph to Section 285 of the Surrogates 
Court Act: 


“Where a trustee or executor is, by the 
terms of the instrument, required to 
collect the rents and manage real prop- 
erty, he shall be allowed and may retain, 
five per centum of the rents collected 
therefrom, in addition to the commis- 
sions herein provided.”’ 

Under the statute as it now exists we 
have what may be called “normal com- 
missions” of approximately 2% on all 
sums of money received and paid out by 
a trustee, and an additional commission 
of 5% on gross rentals for “collecting 
rents and managing real property.” 


As to Normal Commissions. 


It has been the settled law of the State 
of New York for many years that when 
a trustee is required to manage real 
estate and collect rents he is entitled to 
the full normal commission on gross 
rentals. And this is true even if all of 
the income must be used in the payment 
of taxes, interest, insurance, repairs and 
other proper service expenses which are 
necessary to operate and maintain the 
property. This rule has been so well set- 
tled that the decisions have turned not 
upon the question of the allowance of the 
full normal commission on all income 
received from rentals, but rather upon 
whether or not the expenditures out of 
income made by the trustee in the man- 
agement of the realty are proper expenses 
and are reasonable in amount. In Matter 
of Mason, 98 N. Y., 527, decided by the 
Court of Appeals in 1885, involving a 
complicated trust in which there was real 
estate to be managed, the court said: 


“We are of the opinion that where a 
trustee is required to keep the trust 
funds invested and receive and pay out 
the income annually and he receives the 
income and renders an account thereof 
to the beneficiary and pays over the bal- 
ance of the income, after deducting all 
expenses chargeable against the same, 
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he has the right to deduct for his com- 
pensation full commissions on the income 
annually received before paying it over.” 
In the Byrnes estate, however, the 
referee does not allow the Empire Trust 
Company its full 2% normal com- 
mission on the gross income received 
from rentals of the building. On the con- 
trary, he has decided that a trustee who 
manages an office building in accordance 
with the provisions of a will is conduct- 
ing a business and that, therefore, the 
trustee is entitled to normal commissions 
on the balance remaining each year after 
the operating expenses of the building 
have been paid. This would mean that the 
courts have been in error for years in the 
judicial settlement of accounts where real 
estate has been involved and where nor- 
mal commissions have been allowed at the 
statutory rates on the gross rentals col- 
lected. Of course, these old accounts can- 
not be reopened, but as to future account- 
ings every trustee will be faced with a 
drastic revision of its accounting methods 
or with heavy surcharges if this inter- 
pretation stands. It may well happen that 
during the present times of depression 
trustees will not be entitled to any nor- 
mal commissions because actual operat- 
ing expenses of many parcels of real 
estate will wipe out the entire gross in- 
come. Furthermore, if it is to be decided 
that trustees who manage office buildings 
and apartment houses are conducting a 
business, they will be faced with all of 
the extraordinary liabilities imposed by 
law upon trustees who engage in business 
or who continue a business of a testator. 
In deciding that a trustee who man- 
ages real estate is conducting a business 
and is entitled only to normal commis- 
sions after deducting operating expenses, 
it would appear that the referee has 
relied entirely upon the decision of Sur- 
rogate Foley in the matter of the estate 
of Siedenberg, 147 Misc., 744, and that 
he has extended that decision far beyond 
the intention of the Surrogate who ren- 
dered the decision. The facts in the case 
are complicated but the important point 
is that in the Siedenberg case the prin- 
cipal asset of the estate was the Hotel 
Theresa, a modern thirteen-story build- 
ing operated as a hotel but containing 
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stores on the ground floor. The surrogate 
properly decided that the operation of a 
hotel is in reality conducting a business 
and that, therefore, the trustees were en- 
titled to normal commissions only on the 
net profits of the business. But it has 
never been held that the managing of 
real property and the collection of rents 
is a business so far as trustees under a 
will are concerned. Except for the fact 
that the Theresa building was _ used 
almost exclusively for the conduct of a 
hotel business, we are sure that the 
surrogate would not have decided as he 
did. So far as the office building belong- 
ing to the Byrnes estate is concerned, the 
trustee simply managed the building and 
collected the rents, paid the taxes, the 
interest on mortgage, the insurance and 
necessary service expenses such as ele- 
vator men, cleaners, supplies and the like. 
There is not even a restaurant in the 
building. 

As against the decision in the Sieden- 
berg case, a very recent decision (Matter 
of Wellman, 148 Mis., 102) should be 
cited. Practically all of the Wellman 
estate was real property and the only 
asset of possible value was a business 
block in Schenectady, New York. This 
property was heavily mortgaged and was 
finally lost on foreclosure, but since it 
was the principal asset of the estate, the 
executor and trustee tried to hold it. 
Rents from the property were collected 
and the trustee properly disbursed the 
rent moneys for payment of principal 
installments, interest and upkeep of the 
property. As a result of the foreclosure 
the property was lost and the income was 
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likewise lost by the attempt of the trustee 
to preserve the property. The creditors 
and the beneficiaries sought to surcharge 
the trustee, but the court held not only 
that it was proper for the executor and 
trustee to endeavor to save the property 
by collecting and paying over the rents 
as was done, but that the “court allows 
her full commissions as executrix and 
5% upon all rents collected by her as 
trustee as provided by statute.” 

The net result of the Referee’s deci- 
sion on the question of normal commis- 
sions allowable to the trustee is that, if 
the decision be sustained, the law of New 
York, which has been well settled and 
followed in practice for many years, will 
be left in a state of confusion. Trustees 
will have to modify their accounting sys- 
tems, revise their figures and be pre- 
pared to meet the new condition or be 
surcharged. 


As to 5% Additional Commission 


In its management of the office build- 
ing the trustee has kept a man in charge 
of the building and has deducted from 


its 5% additional commission on the 
gross rentals all moneys which it has 
paid out to a brokerage firm for the col- 
lection of rents. But it has properly 
availed itself of the services of a leading 
firm of real estate brokers in obtaining 
new tenants for offices in the building. 
It has paid the regular brokerage com- 
missions established by the Real Estate 
Board of New York to these brokers for 
obtaining new tenants. This means that 
it has not only had the services of one 
leading brokerage firm, but the services 
of other firms who deal with and through 
that firm. In view of the amendment to 
section 285 of the Surrogates Court Act 
in 1923, which provides that a trustee 
shall receive an additional commission of 
5% of all rents collected for its services 
in collecting rents and managing the 
property, it would appear that the clear 
intention of that act was to allow the 
trustee the additional 5% for its respon- 
sibility in managing property and for its 
labor in collecting rents. It follows, 
logically, that if the trustee employs a 
rent collector he must pay the rent col- 
lector out of his 5%. But if he avails 
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himself of the services of real estate 
brokers who negotiate leases and bring 
new tenants into the building, it would 
seem that now, as heretofore, the broker- 
age commission for obtaining new 
tenants should be deductible as an ad- 
ministration expense and not chargeable 
against the 5% extra commission al- 
lowed to the trustee. In deciding that the 
trustee must deduct such brokerage com- 
missions from its 5% additional allow- 
ance, the Referee has virtually nullified 
the act of the legislature passed in 1923. 

If the Empire Trust Company, as 
trustee, avails itself of the extensive 
services of brokers throughout the city 
of New York, it must pay the regular 
well settled commissions imposed by the 
rules and regulations of the Real Estate 
Board of New York. The rate prescribed 
by the Real Estate Board for new leases 
for a term of one year or less is 334% 
of the aggregate amount of rental to be 
paid. The amount of brokerage commis- 
sion then decreases as the term of the 
lease and the amount involved increase. 
There are also provisions whereby an 
intermediary broker is entitled to a small 
additional percentage of commission. 

An illustration of what the decision 
of the Referee means with respect to pay- 
ment of brokerage commissions out of 
the 5% extra allowance to a trustee will 
make the point clear. Assume that Cross 
& Brown as real estate brokers secure a 
reliable tenant for a substantial part of 
the Fifth Avenue office building at a 
rental of $100,000 for one year. The 
commission due Cross & Brown would be 
$3,750.00. If the lease were obtained by 
the co-operation of an outside brokerage 
firm working with Cross & Brown, the 
outside brokerage firm also would be en- 
titled to a commission of $1,875.00. The 
total brokerage commission on this lease 
would therefore be $5,625.00. The addi- 
tional allowance of 5% provided for the 
trustee by the law of 1923 would be 
$5,000.00. It would be impossible then for 
the trustee as landlord to pay the expense 
of obtaining the tenant, to say nothing 
of the cost of collecting rents and manag- 
ing the property. Or, suppose that at 
some future time the trustee should be 
able through brokers to negotiate a lease 
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of the entire building for twenty-one 
years at an annual rental of $112,500.00. 
Under the rules of the Real Estate Board 
of New York the total commission due 
and payable to the real estate brokers for 
negotiating the lease would be $31,125.00. 
This would be more than the trustee 
would receive as its 5% management 
commission in more than five years and 
eight months of the period. It is sub- 
mitted that no trust company or other 
responsible trustee would undertake such 
a risk. 

The practical effect is that trustees 
will not accept trusts where the manage- 
ment of large parcels of real estate is 
involved, because of lack of compensation 
for the service rendered, or they will not 
be able to accept new tenants which may 
be brought to them through real estate 
brokerage firms, but will obtain such 
tenants as they can through their own 
efforts and collect the full 5° whether 
or not the rentals are sufficient to pay 
taxes, interest, insurance and operating 
expenses. Such a condition would cer- 


tainly be disastrous to estates. So far as 


the benefit to trust estates is concerned, 
it would be far better for the estate to 
avail itself of new tenants supplied by 
real estate brokers and pay the brokerage 
commissions, thus retaining the tenants, 
than to lose tenants who would pay in 
rental far more than any comparatively 
small brokerage commissions. 

So far as we can find, the only deci- 
sion of the New York Court of Appeals 
on the question of figuring the 5% addi- 
tional commission is Brennan vs. Bren- 
nan, 251, N. Y., 39. In that case the lease 
was for a long term and required the 
tenant to pay rent, make repairs, take 
out insurance, pay the taxes, and comply 
with all laws and ordinances. The trustee 
had nothing to do but to receive the rent 
check each month. But the Court of 
Appeals placed a very broad construction 
upon the act of the legislature and said 
that the ultimate responsibility for the 
administration remained with the trustee 
and that the trustee was entitled to the 
5% extra compensation for managing 
the property and collecting rents, al- 
though it had little to do. In view of the 
wording of the law and the broad deci- 
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sion of the Court of Appeals, it would 
appear that it was never the intention 
of the legislature to nullify its own act 
by requiring trustees to pay brokerage 
commissions or by even intimating that 
the management of real estate by a 
trustee under a will is the conducting of 
a business; and in this connection, the 
wording of the statute, namely, “to col- 
lect the rents and manage real property,” 
seems perfectly clear and conclusive on 
the question involved in the Byrnes 
estate. 

If the decision of the referee in the 
Byrnes estate is sustained by the courts, 
the situation will be serious and action 
by the legislature will be vitally impor- 
tant if the laws providing commissions 
for trustees are not to result in chaos. 


Carl H. Fowler, member of the New 
York Bar, in commenting on Mr. McKin- 
ney’s article, said: 


“Real estate brokers have virtually a 
statutory monopoly of securing tenants, 
for the law makes it a misdemeanor for 
anyone not a licensed broker to act in 
that capacity. Thus, if trustees attempted 
to secure tenants for buildings of which 
they are trustees, they would be obliged 
either to do the work solely themselves 
or, if the work were done through others, 
to deal with persons who are not licensed 
brokers and therefore commit a misde- 
meanor. 


“Licensed real estate brokers are un- 
doubtedly the best qualified to handle 
tenants, for practically all the big leases 
come through licensed brokers, and the 
vast majority of small tenants come 
through them. If trust companies at- 
tempted to do this work without paying 
the commissions prescribed for real 
estate brokers, they would be in the 
double dilemma of trying to secure good 
tenants through inefficient and non-estab- 
lished agencies, and also in the position 
of securing such tenants through brokers 
not licensed and therefore would commit 
misdemeanors in rendering or attempt- 
ing to render such service.” 
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Court Decisions 


Trust Created Inter Vivos—Jurisdic- 
tion of Surrogate’s Court Where 
Trustee Has Died— 

New York Court of Appeals, Arthur B. Van Loon 


et al., appellants; Frederick M. Nielson and Mary 
E. Moran, respondents. Decided February 26, 1935. 


The opinion follows in full: 

O’Brien, J.—In July, 1911, Alice Lafflin 
and her daughter, Nellie Lyon, entered into 
a written agreement which they declared 
binding upon and applicable to the heirs, 
executors, administrators and assigns of both 
parties. By this instrument, Mrs. Laffiin 
agreed to convey to Mrs. Lyon all her real 
property. Mrs. Lyon agreed to advance the 
sum of $10,000 in order to relieve her 
mother’s financial pressure and to effect a 
discontinuance of foreclosure actions then 
pending, and to execute a declaration of trust 
to the effect that she would take title to this 
realty for the use and benefit of her mother. 
She also agreed to retransfer to her mother 
such of the properties as remained unsold as 
soon as the mortgages should be reduced to 
a certain sum. 

Mrs. Lafflin died intestate in 1916, a resi 
dent of Niagara County, leaving as her only 
heirs at law and next of kin her daughter, 
Nellie Lyon, her son, William H. Moran, and 
her grandson, Frederick M. Nielson. The 
petitioners, respondents herein, are Fred- 
erick M. Nielson and Mary E. Moran, widow 
of and sole devisee and legatee of Willian 
H. Moran. Mrs. Lyon died in 1933, a resident 
of Rensselaer County, and two of her ex- 
ecutors and others are the appellants. 

The respondents in their petition allege 
that certain specified parcels of real estate 
were conveyed by Alice Laffiin to Nellie 
Lyon and held by her in trust for Alice 
Laffiin and her heirs; that all except one 
parcel were sold by Nellie Lyon to various 
purchasers for net proceeds amounting to 
more than $250,000, and that Nellie Lyon 
neither as trustee nor individually has ever 
rendered an account for the property held 
in trust except the sum of $15,000 paid by 
her to William H. Moran. The petitioner: 
also demand that the executors of Nellie 
Lyon show cause why they should not render 
and settle their accounts of the proceedings 
of Nellie Lyon as trustee and pay over and 
distribute the corpus of the trust in the 
proportion of one-third to the estate of Nel- 
lie Lyon, one-third to Frederick M. Nielson 
and one-third, less the sum of $15,000, to 


Mary E. Moran. The surrogate decreed that 
he is without jurisdiction to hear and deter- 
mine the claims of the petitioners, but, by a 
divided court, the Appellate Division re- 
versed the decree and remitted the proceed- 
ing to the surrogate. 

Since the trust is not testamentary, the 
sole issue of law presented on this appeal 
relates to the jurisdiction of the Surrogate’s 
Court respecting a trust inter vivos. The 
essential point is whether the transactions 
concerning the property in the possession of 
Nellie Lyon during her life as trustee con- 
stitute “matters relating to the affairs of a 
decedent.” If they do, the provisions of sec- 
tion 40 of the Surrogate’s Court Act, as 
amended by Laws of 1921, Chapter 439, and 
Laws of 1924, Chapter 100, confer the broad- 
est jurisdiction upon the surrogate (Matter 
of Raymond vs. Davis, 248 N. Y., 67). The 
trust agreement annexed to the petition is 
alleged to be and is proved by its own terms 
to be a trust inter vivos. The theory of the 
petitioners is that the corpus was not the 
property of the decedent and that the execu- 
tors of Nellie Lyon have no equitable title to 
it. The necessary inference to be drawn from 
petitioners’ pleading is that decedent herself 
never had any equitable title, held the prop- 
erty merely as trustee and that it never 
formed any part of her estate. Whatever title 
she may have had, according to the allega- 
tions of the petition was not derived from a 
will or through intestacy of any person 
whose estate can be administered by the 
Surrogate’s Court of Rensselaer County and, 
as an individual, she never had any title. 
The transactions between Nellie Lyon and 
Alice Lafflin consisted of affairs concerning 
a trustee and a cestui que trust and cannot 
be regarded as affairs of decedent Nellie 
Lyon (see Matter of Haedrich, 256 N. Y., 
608). They are, according to the petition, 
affairs of a trust inter vivos. After the trus- 
tee died, the only forum in which her suc- 
cessor could be appointed was the Supreme 
Court (Pers. Prop. Law, Sec. 26, Cons. Laws, 
Chap. 41; Real Prop. Law, See. 111, Cons. 
Laws, Chap. 50). Although appellants deny 
the existence of a trust and allege an out- 
right gift of the property by the mother to 
the daughter, the allegations on the face of 
the petition respecting the creation of a 
trust inter vivos may, for the purpose at 
least of deciding the question of jurisdiction 
in the surrogate to hear and determine, be 
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taken as true. Conceding that the specific 
powers conferred by Section 40 of the Surro- 
gate’s Court Act are in addition to and with- 
out limitation or restriction on the powers 
that are general (Matter of Raymond vs. 
Davis, supra), the provisions of Section 257 
of the Surrogate’s Court Act (Laws of 1926, 
Chap. 669) and Section 171 of the Surro- 
gate’s Court Act (Laws of 1930, Chap. 174; 
Laws of 1934, Chap. 172), expressly vesting 
the Surrogate’s Court with jurisdiction over 
testamentary trusts and trustees and pre- 
serving silence in respect to trusts inter 
vivos, when read in connection with the gen- 
eral powers granted by Section 40 relating 
to the limited subject of “affairs of dece- 
dents” and the restrictive powers over 
“testamentary trustees” (Subd. 3), must be 
taken as clear evidence of a legislative pur- 
pose to exclude jurisdiction in the surrogate 
to determine the effect of a trust agreement 
between living persons. Forceful reasoning 
by judicial officers, learned in matters within 
their jurisdiction, delivered subsequent to 
our decision in Matter of Raymond vs. Davis 
(supra) and in harmony with it, lends strong 
support to this conclusion and merits ap- 
proval (Matter of Crosby, 136 Misc. Rep., 
688; Matter of Rosenblum, 146 Misc. Rep., 
537). Mere possession of the fund derived 
from a trust agreement inter vivos by ex- 
ecutors of one of the parties to that instru- 
ment cannot lead to an inference of a legis- 
lative intent to confer jurisdiction upon the 
surrogate to adjudge the rights of persons 
claiming to be beneficiaries under it. The 
different sections of this statute must be 
read together in order to ascertain its pur- 
pose (Matter of Higgins, 264 N. Y., 226). 
Here we have the case of a person who is 
alleged by the petitioner to have held prop- 
erty only in an official and representative 
capacity. The affairs of this person as trustee 
were never subject to the supervision of a 
surrogate, but always, before and after her 
death, they were within the jurisdiction of 
the Supreme Court. During the life of the 
trustee that tribunal alone exercised control 
and at her death the trust vested solely in it. 

Concluding, as we must, that the allega- 
tions of the petition negative the idea of the 
existence of any affairs of a decedent in re- 
spect to this trust which the petitioners 
expressly set forth, the conclusion follows 
that the order of the Appellate Division 
should be reversed and the decree of the 
Surrogate’s Court affirmed, with costs in the 
Appellate Division and in this court payable 
out of the estate. The certified questions 
should be answered in the negative. 

All concur. 


Apportionment of Proceeds of Sale of 
Cumulative Preferred Stock Be- 
tween Life Tenant and Remainder- 
men Where Unpaid Dividends Had 
Accrued— 

Surrogates Ct., New York County, N. Y. Estate of 


Louis M. Dillman. Decided February 25, 1935. By 
Mr. Surrogate Foley. 


The objections to the account are overruled. 
Included in the trust estate were two hundred 
shares of the preferred stock of the United 
States Steel Corporation. The trustees sold 
them in the market and realized the sum of 
$3,917. The dividends on the stock were cum- 
ulative. At the time of the sale, the sum of 
$1,750 had accrued in unpaid dividends by 
reason of the declaration and payment of 
dividends by the corporation at a lesser rate 
than the normal seven per cent attached to 
the stock. 

The objectant urges that there should be 
an apportionment of the proceeds of sale 
between the life tenant and the remainder- 
men. Specifically it is contended that the full 
amount of the deficiency in the dividends 
should be apportioned to the life tenant. 
There is no legal authority, either statutory 
or by judicial rule, for such an allocation. 
The sale represented a capital realization. It 
would be the utmost speculation to attempt 
to analyze the psychology of the purchaser 
and to use such analysis as a basis of the 
division of the price which he paid. 


Where income is paid as income, its allo- 
cation to the life tenant is simple. Where 


distribution is made in the form of stock 
dividends, or extraordinary dividends of 
accumulated earnings, or in the liquidation 
of a corporation, or in the form of a realiza- 
tion of profits in a realty corporation, or in 
the safe of unproductive realty held within a 
trust, the rules for the process of separating 
income from principal and for making proper 
division between the life tenant and remain- 
dermen are relatively definite and the result 
is capable of reasonable certainty. 

Where a sale is'made of an asset, which 
may carry with it a contingent or future 
prospect of payment of past due interest or 
unpaid cumulative dividends, no method of 
computation is possible of udoption unless 
the terms of sale separate the respective 
elements of value as between income and 
principal. Here the sale was without any 
such allocation. It was made on the New 
York Stock Exchange for a lump sum and 
must be deemed to have been a realization 
on the capital value of the shares only. 

It should be stressed also that the very 
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fact that dividends upon stock had been re- 
duced necessarily depressed the selling price 
of the stock and resulted thereby in loss to 
the remaindermen. 

I specifically hold that the terms of section 
204 of the Surrogate’s Court Act, which 
relate to the apportionment of income, have 
no application to the circumstances here. 

For the foregoing reasons the objections 
are dismissed upon the merits. 


ft 


Trust Investments — Acts of Corpo- 
rate Trustee Upheld 


In the February, 1934, issue of TRUST 
Companies Magazine, pages 213-215, we 
reported the decision of the New York Ap- 
pellate Court Second Department in the mat- 
ter of the judicial settlement of account of 
the Central Hanover Bank & Trust Com- 
pany New York as trustee for William H. 
Flint under last will and testament of Adele 
E. Flint deceased. That decree reversed the 
decision of the lower court which surcharged 
the trustee in excess of $41,457.17 and held 
that the trustee was not made insurer and 
guarantor of investments authorized by the 
trust instrument. 

On February 26, 1935, the Court of Ap- 
peals of New York unanimously upheld, 
without comment, the decision of the Ap- 
pellate Division. 


Attorney Sues to Restrain Govern- 
mental Officials from Publicly Dis- 
closing or Making Available to Pub- 
lic Examination the ‘Pink Slip’ 
Filed With His Income Tax Re- 
turn— 

U. S. District Court for the Southern District of 
New York, Joseph F. McCloy, in his own behalf 


and in behalf of all other persons similarly sit- 
uated, plaintiff, against James J. Hoey, Collector 


of Internal Revenue for the Second District; Guy 
T. Helvering, Commissioner of Internal Revenue, 
and Henry F. Morgenthau, Secretary of the Treas- 
ury, defendants. Complaint filed March 16, 1935. 


This action was brought by Joseph F. Mc- 
Cloy, an attorney, 270 Broadway, New York 
City, to enjoin the Collector and the other 
defendants named in the bill of complaint 
from publicly disclosing his “pink slip.” 
The complaint states that the 


‘Plaintiff has been informed by the office of the 
defendant Collector that although the President of the 
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United States has not promulgated any rules or regula- 
tions setting forth the extent of the public examination 
and inspection of the data listed on the form, Exhibit 
A, commonly referred to as the pink slip, required to 
be listed by Section 55 (b) of the Revenue Act of 1934, 
as promptly as possible after March 15, 1935, the de- 
fendants nevertheless will publicly disclose and make 
available to public examination and inspection said 
Exhibit A, or a copy thereof, with the data thereon.’ 


There are two principal attacks on the 
disclosure threatened by the defendants. 
The first point set forth in the complaint is 
that such a disclosure without prior authori- 
zation pursuant to rules and regulations 
promulgated by the President is not consis- 
tent with a fair interpretation or construc- 
tion of Section 55(a) and Section 55(b). The 
position taken by the plaintiff is that both 
of these paragraphs deal with publicity of 
returns. Sub-section (a) of Section 55 has in 
substance been a part of the law for a good 
many years, and has been a part of the last 
several revenue acts. That provision deals 
with the publicity of income tax returns as 
distinguished from the publicity in the ‘pink 
slip,’ which is taken care of by Sub-section 
(b) of Section 55. 

The complaint indicates that since both 
sections are what in law is termed pari 
materia by virtue of the fact that they deal 
with the same subject matter, as a matter of 
statutory construction the courts will seek 
to reconcile and make consistent all provi- 
sions of the law dealing with the same sub- 
ject matter. 

The result of the interpretation urged by 
the plaintiff would appear to lead the court 
to consider Section 55(b) as requiring prior 
to disclosure the promulgation of rules and 
regulations by the President of the United 
States with respect to the extent of such a 
disclosure; in other words, the plaintiff be- 
lieves that there is no blanket authority for 
the defendants to disclosure without prior 
authorization pursuant to the rules and reg- 
ulations as promulgated by the President. 

In the event that the court should not con- 
strue Section 55(b) as the plaintiff interprets 
the same, then the plaintiff has asked that 
the section be declared null and void as being 
in violation of the 4th, 5th, 9th, 10th and 16th 
Amendments to the Constitution of the 
United States. 

The 4th Amendment protects all persons 
from an unreasonable search of their private 
affairs and papers. The plaintiff contends 
that this threatened disclosure, if not limited 


Leads | 


by rules and regulations promulgated by the 
President, is a violation of that constitu- 
tional privilege. As a rule, the search of a 
person’s affairs can only be made when there 
is some reasonable objective in view, and 
the plaintiff can see none in the legislation 
in question. It appears to be more or less a 
blanket invitation to snoopers further to 
stick their noses in other people’s business. 


The 5th Amendment to the Constitution 
provides that no person shall be deprived of 
his property or liberty without due process 
of law. Without any real reason for this 
legislation, the plaintiff contends that this 
legislation if construed other than according 
to his interpretation, will deprive him of 
these constitutional guarantees. 


Treating as one argument the 9th, 10th 
and 16th Amendments to the Constitution, 
it appears that the 9th and 10th Amendments 
specifically reserve to the people and to the 
States all of the rights and powers not 
specifically delegated to the United States. 
The 16th Amendment merely gives Congress 
the power to lay and collect income taxes, 
thereby removing the constitutional barrier 
to the imposition of such tax which the Su- 
preme Court had previously held to exist. 
The plaintiff contends that the 16th Amend- 
ment did not grant to Congress any right to 
make income tax returns or data relative 
thereto available for public examination and 
inspection. While it is recognized that Con- 
gress probably has the right to pass appro- 
priate legislation in aid of enforcement of 
the tax, it requires a stretch of the imagina- 
tion to consider the proposed legislation 
providing for wholesale disclosure as being 
legislation reasonably calculated to enforce 
a revenue measure. If this legislation is 
held to be constitutional, then there. would 
seem to be no limit to the power of the Fed- 
eral Government on some pretext or another, 
to drag within its constitutional rights any 
and all matters, irrespective of the flagrant 
violation of the right of personal privacy. 


Therefore, if the publicity provision inter- 
preted other than as sought for by the 
plaintiff in his action is not specifically or 
reasonably delegated to the United States, 
then such legislation is beyond the scope of 
the Federal Government. 


As the complaint states “Joseph F. Mc- 
Cloy, in his own behalf and in behalf of all 
other persons similarly situated,” it appears 
that the action is representative. 


Leo Brady, Esq., 60 East 42d Street, New 
York, N. Y., is shown on the records as 
attorney for the plaintiff. 
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Excerpts From Selected Articles 


The Real Estate Behind Trust Mort- 
gages— 
“Banking,” February, 1935. Page 59 and March, 


1935. Page 42. By C. H. ZIMMERMAN, Secretary, 
Department of Banking, State of Pennsylvania. 


‘As diverse as they have been bewildering, 
the outgrowths of real estate inflation have 
deeply affected, perhaps completely altered, 
the principles of trust investment regarded 
by corporate fiduciaries, prior to 1930, as 
well nigh infallible. 

‘Real property, nevertheless, rather than 
personal property, continues pre-eminent as 
the most desirable underlier for securities 
employed as trust investments. Ultimate 
safety of principal, the sine qua non of trust 
investment, requires assets secured by prop- 
erty of the greatest possible stability. Dare 
even the most visionary deny that real estate 
as contrasted even to governmental credit, 
remains the basic form of wealth, ultimately 
dependable as it is tangible? 

‘Granted the desirability of real estate 
as security for trust investments, the trust 
company must determine an equitable method 
of segregating real estate investments to the 
various estates for which it acts as fiduciary. 
It is imperative, therefore, that trust officers 
and governmental authorities pause alike, in 
the light of recent developments, to examine 
the modern trust company’s methods of in- 
vestment in real estate securities for trust 
estates. 

‘Most trust department statements reveal 
a preponderance of mortgages in the asset 
items, but in few cases do they depict the 
manner in which these mortgages are appor- 
tioned to the various estates. Nor does 
proper accounting require that the statement 
supply such information. Yet the subsidiary 
records should show clearly the definite seg- 
regation of trust assets; the clear designation 
of specific assets as belonging to respective 
estates is the essence of correct trust account- 
ing. * * *’ 

Mr. Zimmerman then describes the practice 
of setting over to separate estate mortgages 
in their entireties, the system of direct par- 
ticipation, and the mortgage pool method. 

‘That the pool principle provides an envi- 
able means of diversification of risk in mort- 
gage investment cannot be gainsaid. Should 
one mortgage in the pool default, the pro 
rata share of loss to be borne by each trust 
involved is probably very small. So rarely 
did such defaults occur, even in interest, 


prior to 1930, that in most instances weaker 
mortgages were removed from the pool and 
more desirable ones were substituted by the 
bank itself. * * * 

‘The science of trust administration pre- 
sents numerous phases which, as yet, remain 
in a comparatively primitive state; never- 
theless, certain precedents have been estab- 
lished which might be termed axiomatic. 
Can the mortgage pool survive the acid test 
of the application of these principles? 

‘More and more, statutes and jurispru- 
dence tend to prohibit the merging of trust 
funds with the personal funds of the fidu- 
ciary, and, conversely, to discourage any 
dependence by the fiduciary upon any assets, 
other than those included in the respective 
estates, for the ultimate consummation of 
the trusts administered. 

‘Inherent in the pool method of trust in- 
vestment is dependence upon the commercial 
department of the trust company for liquid- 
ity. Without this crutch upon which to lean, 
the mortgage pool will inevitably find that 
principal distributions present an insur- 
mountable obstacle. 

‘Comparatively few trusts administered by 
corporate fiduciaries are not subject to ulti- 
mate principal distribution. Yet this con- 
sideration, apparently, was relegated to the 
background when the mortgage pool became 
an active principle of trust investment. 

‘Nor is the danger of the mortgage pool 
confined to considerations of principal alone. 
Unfortunately, the maintenance of a uniform 
rate of yield on pool participations during 
the “golden age” for real estate loans gave 
rise to the assumption, on the part of the 
public, that the trust companies guaranteed 
such interest. Furthermore, the stipulation 
of a certain rate of interest, embodied in the 
certificates of pool participations sold to trust 
estates, in many cases raised the question of 
an implied guaranty. 

‘Undoubtedly any guaranty by a fiduciary 
is a questionable procedure; even more re- 
grettable is the present inability of trust 
companies to fulfill an obligation which the 
pool idea has caused the public to assume 
had been created. Reduction of the rate of 
yield appears to be the only solution, despite 
the injustice worked upon trusts distributed 
in principal, should interest arrearages be 
collected after such distributions are made. 

‘Various methods of avoiding this reduc- 
tion of yield have proved unsound. Advance- 
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ment to beneficiaries of uncollected interest, 
from the commercial department, can be 
continued only by the strongest of trust com- 
panies. Even in the case of a trust company 
of great strength, times such as_ those 
through which we have passed raise the 
question of justice to the depositor in such 
a procedure. 

‘Another expedient to avoid this reduction 
of yield has been the advance of general 
uninvested trust funds, and the consequent 
creation of an improper overdraft on the 
general ledger of the trust department. This 
endangering of general uninvested trust 
cash is but one of the tragedies of trust 
administration of which the trust mortgage 
pool has been the underlying cause. 

‘Even a superficial consideration of the 
practical operation of a mortgage pool for 
trust investment results in the conclusion 
that neither principal nor income can be 
properly administered by the trust company 
employing the pool for fiduciary investment. 
Nor can the intelligent beneficiary possess a 
satisfactory knowledge of the investments 
made for the trust in which he is interested. 

‘The mortgage pool did not bring about 
the diversification of investments which was 
claimed by its proponents. True, diversifica- 
tion of risk was brought about as concerned 
mortgages; but the pool tended to lessen 
diversification as to the class of trust invest- 
ments. The inclusion of bonds in pools has 
been impracticable, because of the obstacles 
presented by their purchase at any figure 
other than par and the consequent premiums 
or discounts to be amortized, as well as vary- 
ing interest rates. Variation in market values 
of any other class of assets, even though 
such assets be legal trust investments, has 
precluded their inclusion in trust pools. * * * 

‘Recently certain arguments for the con- 
tinuation of mortgage pools for trust invest- 
ment have been circulated, on the grounds 


that the pool may be made safe by the diver- 
sion of a proportion of income on pooled 
assets to the establishment of a reserve for 
losses on pooled assets. This procedure is 
alleged to be legal in that the diversion of 
income to this reserve might properly be 
construed as a payment of a guaranty fee. 

‘No very exhaustive study of this plan is 
necessary to disclose its weakness. Unless a 
very great proportion of the income received 
from pooled assets is diverted to this reserve 
account, it will be a matter of years before 
such reserve will be of sufficient size to pro- 
vide any reasonable guaranty against even 
comparatively small losses in principal. 

‘Nor can such a reserve obviate the in- 
herent reliance of the trust department upon 
the commercial department of the trust com- 
pany for the liquidity necessary in making 
principal distributions. 

‘To legislate harshly against existent trust 
mortgage pools would be unreasonable to 
the fiduciary institutions employing, in good 
faith, this method of investing trust funds. 
It would appear wise, however, to forbid by 
statute the creation of new trust pools as well 
as any new investments of trust funds in 
those presently maintained. Little difficulty 
should be experienced in setting up a statu- 
tory procedure which would gradually con- 
vert pool participations into more desirable 
forms of trust investment. 

‘Trust pools now in existence include a 
large number of mortgages legal for trust 
investment. Determination of the ratio which 
the total desirable and legal assets bear to 
the total of the pool is properly the first step 
in breaking up the pool. This ratio will then 
be applied to each trust participating in the 
pool, to determine the amount in which each 
trust is to participate directly in desirable 
and legal assets. Trust participations in this 
type of assets may be construed legally as 
new investments and, as such, will be subject 
to no legal objections. The remaining, less 
desirable assets can be allowed to remain in 
the pool, each trust participating in this 
residuary pool in an amount which bears the 
same ratio to the former total investment 
of that trust in the pool as the total of these 
less desirable assets bears to the former total 
of the pool. 

‘All proceeds of sales of the remaining 
assets must be distributed on a strict pro rata 
basis. 

‘Fair minded legislative bodies can, with 
proper cooperation from bankers, formulate 
laws which will ultimately lead to the disap- 
pearance of the mortgage pool as a medium 
for the investment of trust funds. And this 
can be.done without any injustice to those 
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fiduciary institutions which at present main- 
tain trust mortgage pools. Such action ap- 
pears advisable in order that corporate fidu- 
ciaries may maintain their rightful position 
as competent and conservative trust adminis- 
trators. 

‘The Federal Reserve Bulletin of March, 
1933, includes a summarization of rulings by 
the Federal Reserve Board concerning “col- 
lective investments of trust funds by national 
banks.” 

‘That the trend of thought by supervisory 
bodies is definitely against the mortgage 
pool as a medium for investment of trust 
funds is evidenced by a statement in the 
Bulletin which says that this method of 
handling trust funds is permissible only in 
those cases “where the cash balances to the 
credit of trust estates are too small to be 
invested separately to advantage.” ’ 


Better Defense for Trustees— 
“The Bankers Magazine,’’ March, 1935. Pages 
303-305. By CUTHBERT LEE. 


‘Intimate association with contested cases 
has convinced me that nearly all consist of 
two parts: the legal theory and conduct, and 
the practical details and tactics, both of 
great importance. It is best to be realistic 


about such matters. Very few cases indeed 
are so simple that a mere statement of the 
law and facts suffices. When a case is won it 
is frequently because the winning side did 
one or both of these parts of its job better 
than the opponents did theirs. 

‘When a trustee is faced with a contest, 
and after very thoughtful consideration has 
decided that it is not at fault, someone must 
take charge of planning and organizing the 
defense. This should be the trustee’s counsel, 
who also should make the final decision on 
plans; but the whole task should not be 
dumped in the counsel’s lap. One of the 
trustee’s officers should make the handling 
of the case his particular duty and should 
work closely with counsel on it. 

‘In deciding in favor of a trustee, the courts 
have in several instances shown that they 
have been impressed by the fact that the 
trustee was watchful regarding the portfolio 
of the trust. Now, every trustee feels that 
it has been watchful, but general statements 
by it to that effect do not carry much weight. 
It may almost be said there is a conventional 
method of exercising scrutiny over invest- 
ments; and when the use of this method is 
shown in the trial, and shown in the way 
which has proved most effective with the 





336 


‘courts, one telling point has usually been 
made. It is this point that has won a number 
of recent cases for the trustee. 

‘Of course the point is good only if it is 
applicable. In a Massachusetts case, in re 
Plunkett, the corporate trustee made much in 
its case of the fact that all important acts 
in the administration of trusts were cus- 
tomarily referred to its trust committee. 
This prodded the opposition to ask whether 
the act objected to in this particular trust 
had been referred to the trust committee. 
The answer unfortunately had to be no. This 
bringing forward unnecessarily of a point of 
weakness had very little to do with law; 
it was a mistake of tactics. The failure to 
refer, which the answer revealed, was ap- 
parently one of the principal reasons for a 
decision surcharging the trustee $547,500, 
which after appeal but before the appeal 
adjudication was settled for about half a 
million. 

‘Expert witnesses are a well-known pitfall, 
as they may prove to be boomerangs. In one 
case a trustee showed by the testimony of an 
officer of another bank that the latter insti- 
tution likewise was making mortgage invest- 
ments at the time under consideration. One 
of the points of the opposition was that the 
trustee had accepted the value set by a pro- 
fessional appraiser without making any in- 
dependent investigation of its own. The op- 
position had no trouble in eliciting from the 
visiting officer witness the statement that his 
own bank never relied on such an outside 
appraisal alone but always made an addi- 
tional independent investigation, thereby in- 
juring the trustee’s case. Needless to say, 
someone should have ascertained every de- 
tail of the policy of the institution repre- 
sented by the expert witness before it was 
decided to use him. 

‘The objections so conveniently discovered 
now are usually to acts which were not 
objected to at the time—in fact, were urged 
in many instances by the very beneficiaries 
now complaining. Of course too much reli- 
ance cannot be put on consents and approvals 
from persons not clearly authorized to give 
them; if one party is thereby estopped from 
objection another party to the same trust 
may not be estopped, etc. However, they 
frequently have value and should not be 
overlooked. Unfortunately many such con- 
sents to a course of action were verbal. If 
so, even though an objection be in process, 
it may still be possible to confirm them by 
correspondence, thereby strengthening the 
trustee’s case. 

‘One of the best points of defense tactics, 
by no means a new suggestion but an old 


Tare o I 


and tried favorite, is the prompt demand by 
the trustee that the objectors furnish a bill 
of particulars. If this is omitted new objec- 
tions are apt to pop up every few days dur- 
ing the proceedings. If a bill of particulars 
is obtained the trustee knows at the outset 
what the objections are, and is enabled to 
make its plans to meet them. 

‘The best defense of all is the presentation 
of proof that the trustee exercised every due 
care. As this is the point which wins most 
cases, it should receive more attention than 
all other points put together. The proof 
should not be confined to a showing that the 
trustee exercised care in regard to one iso- 
lated act, such as an investment which may 
be under attack. Instead, it will be well worth 
the trustee’s effort to show conclusively that 
every act in the administration of the trust 
from beginning to end was carefully con- 
sidered and correctly performed, according 
to the best accepted modern practice of banks 
and trust companies.’ 


Constitutional Issues of the Federal 

Power Program— 

“Illinois Law Review,’’ March, 1935. Pages 833- 
866. By E. F. ALBERTSWORTH, Professor of 
Law, Northwestern University. 

‘When individuals fear their government, 
their only legal safeguards are in the courts, 
provided the latter can and will give protec- 
tion. The program of the present national 
administration with reference to private 
power companies presents a problem of con- 
stitutional protection of profound impor- 
tance. A philosophy of government is also 
at issue, and it is to be hoped that before 
long the United States Supreme Court will 
take jurisdiction of the various problems 
raised and dispose of them in harmony with 
both the letter and spirit of the Constitu- 
tion. Until it does so, there will be steady 
confiscation of private property of millions 
of investors in private utility companies with 
consequent delay of industrial recovery. 
Moreover, if some of these policies of the 
present administration prevail without modi- 
fication, or if the Supreme Court should 
sanction them as permanent and constitu- 
tional ventures of government, then we have 
the beginning of the end of private property 
in the United States and the inauguration 
of state and federal socialism. If the Ameri- 
can people believe that the latter can offer 
a “more abundant life” than a rejuvenated 
capitalism, they have the privilege of experi- 
menting with it. But it should first be de- 
cided whether or not the present constitu- 
tional governmental structure permits such 
socialism on the part of the Federal Gov- 
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ernment; and this decision lies first with the 


Supreme Court, not with a political party 
temporarily in control of the national gov- 
ernment. 

‘Since the main outlines of the present 
democratic program in reference to private 
utility companies in so far as the federal 
government is concerned are pretty well 
articulated in statutes and administrative 
regulations, there remains only the question 
of constitutional power to be considered. The 
economic soundness of parts of this program 
has been challenged from its inception, but 
that will not be considered in this discussion 
except where it impinges upon constitutional 
issues. Our sole inquiry is one of power in 
the central government, or its duly consti- 
tuted officials, in the execution of the power 
program.’ 

The subject is discussed under the follow- 
ing sub-titles: Analysis of the Federal Power 
Policy; Political Propaganda in the Field of 
Electric Power; Direct Federal Competition 
with Private Utilities; Federal Loans to 
Municipalities and States for Competition 
With Private Utilities; Federal Power to 
Regulate or Abolish Public Utility Holding 
Companies; Governmental “Yardstick” in 
Measurement of Private Utility Rates. 

In conclusion the author states: 

‘This discussion cannot be ended without 
making certain observations which, in my 
judgment, are clearly borne out by the facts. 
American industrial and constitutional his- 
tory affords no other parallel where a single 
industry has been marked out for such vigor- 
ous federal treatment in so short a space of 
time. President Theodore Roosevelt’s “big 
stick” policy toward the trusts is the nearest 
analogy to the present Chief Executive’s 


“birchrod in the cupboard” policy toward the 


light and power industry. But the former 
precedent concerned all trusts of any indus- 
tries. The present policy is confined to a 
single industry which was already regulated, 
and still is regulated, as a quasi-monopoly 
by state agencies and laws, and certainly 
could not be classified as a trust within the 
monopoly laws. Within a short space of time 
—before the term of the President was half 
over—we observe the federal formulation and 
enactment, in many instances, of policies in 
the electric light and power industry which 
indicate that the President has a special 


_grievance against the practices within that 


industry. Enactment of the three per cent 
federal tax upon the sales of electric energy 
of private utility companies, with exemption 
of publicly owned companies, the tax to be 
paid by the vendor, is chronologically the 
first step. Then follows a federal enactment 
prohibiting the federal courts from enter- 
taining jurisdiction in injunction suits 
brought by private utility companies to re- 
strain state commissions from enforcing 
orders alleged to be confiscatory of the prop- 
erty of such companies, thereby compelling 
complainant companies to bring such actions 
solely in the state courts. Then the TVA 
experiment is launched to compete with pri- 
vate power companies, to buy up competing 
lines under threat of federal competition 
with them; and there are continual threats 
of establishing other such authorities in other 
states. Thereafter, or simultaneously with 
these various steps, we see the administra- 
tion inaugurating policies under its public 
works plan of lending and granting federal 
funds to states and cities to enable them to 
compete with existing power facilities, with 
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the object of forcing rates of such companies 
to lower levels. Also federal officials of vary- 
ing rank issue a steady stream of reports 
and pamphlets in succession, from week to 
week, charging that rates of power com- 
panies owned privately are excessive, or that 
the companies have indulged in wrongful 
practices of various kinds and degrees of 
harm to investors and the consuming public. 
Then much propaganda emerges from fed- 
eral sources relating to the evils of holding 
companies in the utility field, with threats of 
complete suppression or drastic regulation 
on the part of the federal government. Dur- 
ing all this time investors in this industry 
become alarmed and many dispose of their 
holdings at great losses. In the first seven 
weeks of 1935, such securities fell in value 
over a billion dollars on the various ex- 
changes of the country. In fact, their average 
price is now at the lowest point of the long 
economic depression through which our 
country is passing, thus affecting their own- 
er’s credit status and their purchasing power. 
On the other hand, securities of other indus- 
tries have risen in price where those of 
utility companies have drastically fallen in 
price. At present there appears to be no 
cessation of the policies discussed, although 


at some point the limit must be reached. The 
time is ripe for judicial protection under the 
Constitution. Granting there are evils to be 
corrected in the light and power industry— 
which is not my concern in this discussion— 
we must have constitutional protection 
against governmental and political methods 
that destroy property and the credit of those 
who rely upon property. The Supreme Court 
in times past has come to the rescue of 
property rights when they have been uncon- 
stitutionally invaded or destroyed. It must 
do so again, and I believe it will do so when 
a proper case is presented. 

‘In closing this discussion it may be perti- 
nent to recall the words of Chief Justice 
Chase in Hepburn vs. Griswold, following 
and during the Civil War—a period of na- 
tional anxiety and legislative experiment, 
when the federal government was exploring 
avenues of dealing with vital national issues 
much as the present administration is seek- 
ing to do. But in this process legislation 
hastily conceived and enacted may not, under 
judicial review at a later date, when condi- 
tions are less in turmoil, receive constitu- 
tional sanction. The learned Chief Justice 
said: 

“It is not surprising that amid the tumult of the 
late civil war and under the influence of apprehensions 
for the safety of the Republic almost universal, differ- 
ent views never before entertained by American states- 
men and jurists were adopted by many. The time was 
not favorable to considerate reflection upon the con- 
stitutional limits of legislative or executive authority. 
If power was assumed from patriotic motives, the 
assumption found ready justification in patriotic hearts. 
Many who doubted yielded their doubts; many who 
did not doubt were silent. . . . Not a few... have, 
since the return of peace and under the influence of 


the calmer time, reconsidered their conclusions, and 
now concur in those which we have just announced.” 
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in Pittsburgh 


ESTABLISHED 1867 


PEOPLES-PITTSBURGH 
TRUST COMPANY 


PITTSBURGH, PA. 


comments, February, 1935. Pages 614-627. 
Eighty-five footnotes. 

Uniform Enforcement of Stockholders Statu- 
tory Liability—“Yale Law Journal,” notes, 
February, 1935. Pages 707-714. Thirty-nine 
footnotes. 

Wills—Posthumous Continuation of Undue 
Influence—“The North Carolina Law Re- 
view,” notes and comments, February, 
1935. Pages 268-270. Eleven footnotes. 


Editor’s Note: Addresses of publications 
mentioned in this section follow. The 
figure appearing after the address in each 
instance is the publication’s quoted single 
copy price. These publications are NOT 
for sale by TRusT Companies Magazine. 


Banking, American Bankers Association, 22 East 40th 
Street, New York City. 25c. 

The Bankers Magazine, The Bankers Publishing Com- 
any, 465 Main Street, Cambridge, Mass. 50c. 
Columbia Law Review, Kent Hall, Columbia Univer- 

sity, New York, N. Y. 70c. 

Harvard Law Review, The Harvard Law Review Asso- 
ciation, Gannett House, Cambridge, Mass. 75c. 
Illinois Law Review, Northwestern University Press, 

Chicago, Illinois. $3.50 yearly. 
Michigan Law Review, Ann Arbor, Mich. 80c. 
Minnesota Law Review, Minneapolis, Minn. 60c. 
North Carolina Law Review, University of North 
Carolina Press, Chapel Hill, N. C. 80c. 
University of Pennsylvania Law Review, 
Chestnut Street, Philadelphia, Pa. 75c. 
Yale Law Journal, New Haven, Conn. 80c. 


34th and 





f 
; 
s 
i 





340 Take I 





“Select Barre Granite 





the ideal material for any memorial 


A memorial should certainly — be 
beautiful, with dignity and restraint. 
And it should be as nearly permanent 
as possible. Select Barre Granite has 
been chosen by hundreds of prominent 
men and women because it so admirably 
answers all requirements. 

Select Barre Granite is beautiful whether 
you choose the light — nearly white — 
or the dark —a rich blue grey. And it 
will last generation after generation. 


Also, it is appropriate for any type of 
memorial from the simplest marker to 
the elaborate, sculptured figure — or for 
the impressive mausoleum. 


*The word Select identifies 
Barre Granite of the finest 
quality, selected and sponsored 
by over one hundred leading 
manufacturers, and quarried 
by J. K. Pirte Estate, E. L. 
Smith &3 Company, The Wells- 
Lamson Quarry Company, and 
The Wetmore 3 Morse Granite 
Company. 





TRADE MARK REGISTERED 





Barre Granite AssociaTIONn, Inc. 
Dept. T C-3, BARRE, VERMONT 





Kindly send me your new illustrated bro- 
chure, “The Book of Memorials”. 


Trust Officers. The Memorial Dealer in your 
locality who handles Select Barre Granite will gladly 
be of service to you and your clients. You will find it 
very convenient to keep on hand our new brochure, 
The Book of Memorials. It contains much helpful 
information and many beautiful illustrations of dif- 
FSerent types of memorials. 








Books and Brochures Reviewed 





National Association of Railroad and Utili- 


ties Commissioners— 

Proceedings Forty-sixth Annual Convention, Wash- 
ington, D. C., November 12-15, 1934. Published 
1935 by The State Law Reporting Company, 30 
Vesey Street, New York, xii, 500 pages. Price $6.00. 


In the February, 1934, issue of TRUST 
Companies Magazine, page 251, we reviewed 
“Depreciation—a Review of Legal and Ac- 
counting Problems,” prepared by the staff of 
the Public Service Commission of Wisconsin 
at the request of the National Association of 
Railroad and Utilities Commissioners. At the 
last annual meeting of the Association the 
subject was further discussed in a ‘carefully 
prepared address by Alvin C. Reis, Chief 
Counsel of the Wisconsin Public Service Com- 
mission and is reported at pages 215-237 of 
the proceedings. Mr. Reis presented a list of 
court decisions pro and con which have a 
bearing on the question of deducting 
Straight-line Depreciation Reserve. 

This valuable supplement to “Deprecia- 
tion” was discussed at length by the member- 
Commissioners at the Convention. The sub- 
ject of the general round-table talk at the 
Convention was stated in the following 
terms: 

“If reproduction cost new be determined, 
to what extent and in what way may price 
indices and price trends be used to expedite 
proceedings ?” 

An additional topic was included in this 
general discussion, namely, ‘‘Must, in the 
light of recent court decisions, reproduction 
cost be determined in a rate base proceed- 
ing?” 

A third topic discussed was “In what man- 
ner should proper effect be given to the going 
concern element ?” 

This material is not printed separately but 
is included in the Proceedings of the Con- 
vention. 





U. S. Government Securities 
A review of financing operations and price records 
for the calendar year 1934. Published by C. J. 
Devine & Co., Inc., New York City. 


This booklet shows that operations of the 
United States Treasury Department resulted 
in the issuance of $12,662,277,850 of new se- 
curities of all types during 1934, including 
issues for refunding as well as for cash, the 
offerings of which were oversubscribed from 
2.7 to 9.8 times. It shows also that while the 
national interest-bearing debt increased from 
$23,450,261,380 as of December 31, 1933, to 
$27,944,037,950 as of December 31, 1934, or 
19.16%, the annual interest charge thereon 


increased only from $772,904,799 to $827,- 
094,247, or 7.01%, due to a reduction in the 
average interest rate from 3.30% as of the 
close of 1933 to 2.96% at the close of 1934. 
The booklet was designed, according to the 
firm’s announcement, for the purpose of col- 
lecting under one cover data which can be 
obtained only by reference to a score or more 
sources. It contains a review of the U. S. 
Treasury’s financial operations in the securi- 
ties market, including a record of the volume 
of financing, the manner in which such se- 
curities market, including a record of the 
volume of financing, the manner in which 
such securities were absorbed by investors, 
the effect of the financing, the price trend of 
Government issues during the year and com- 
ment on Government guaranteed issues; de- 
tails covering the creation and activities of 
the Home Owners Loan Corporation, Federal 
Farm Mortgage Corporation, Federal Land 
Banks and the Federal Intermediate Credit 
Banks; a record of every securities issue by 
the Government during 1934, whether in the 
form of bonds, notes, certificates or discount 
bills for the account of the Treasury, or for 
the account of the Government sponsored or- 
ganizations, listing the date of issue and the 
maturity date, the amount offered and the 
basis upon which the offering was made; a 
list showing the distribution of Government 
issues as to interest rates, as well as distri- 
bution as to maturity; and a monthly record 
for 1934 showing the high, low and average 
price and yield on every issue of Government 
securities outstanding during the year. 





Insurance and Annuities from the Buyer’s 
Point of View. 
By E. C. HARWOOD and BION H. FRANCIS. 
Published 1935 by American Institute for Economic 
Research, Cambridge, Mass. 172 pages. Price $2.50. 


The man who knows little about life in- 
surance would gain from this book a much 
clearer conception of the subject than he 
could obtain from the average representative 
of a life insurance company. Unfortunately, 
it is neither a compendium of information 
nor a practical handbook for the layman who 
confronts the problem of deciding what in- 
surance he should buy. It contains many use- 
ful facts, and tends to whet the appetite for 
more; but to the writer of this review its 
rating is lowered by the fact that in the text 
of the book is embodied an offer to furnish 
a brief report on any life insurance company 
for $1.00 or a complete analysis of any such 
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The only medium through 
which the rulings, past or cur- 
rent, of the New York Stock 
Transfer Association are 
made available. 





KEEPS UP TO DATE THE FULL INFORMATION ON: 


Documents necessary when transfer is by an Executor or Administrator. 
When a Court Order is necessary before transfer. 

When an Inheritance Tax Waiver is necessary (and how and where to 
obtain). 

Documents necessary when transfer is by a Guardian. 

Requirements in case a “‘Stop’’ has previously been filed against the 
transfer of the certificate. 

Proper forms of endorsement when other than an individual's signature 
is involved. 

Documents necessary when transfer is by a Trustee. 

Documents necessary when transfer’is to a Trustee. 

Proper forms for guarantee of signature. 

When a release under the Federal Estate Tax is necessary. 

Documents necessary when transfer is by a corporation. 

Proper forms of inscription when transfer is to Joint Tenants or Tenants 
in Common. 

When copy of Will must be submitted and points in it to be noted. 
Documents necessary when transfer is being made by Executor or Adminis- 
trator before expiration of the time limit for presentation of claims against 


FOR FULL PARTICULARS 
WRITE ANY OFFICE OF 


N ‘ 
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CORPORATION TRUST 
FSS SE SRS SNe QR 
Na Sinead da Fs 


WAS Sra OA RRS EE AER NN mee = 


PRD EERE ED 2 AE 


120 BROADWAY 
New York, N. Y. 


estate. 





company for $5.00, and by the additional fact 
that a perforated tear-sheet appears at the 
end of the book which is designed for the use 
of readers who may desire an analysis of 
their insurance problems. 


The Formation of Capital 


By HAROLD G. MOULTON, president of The 
Brookings Institution, publishers, Washington, 
D. C. 1935. 201 pages; $2.50. 

The fourth in a series of studies of the 
relation of the distribution of national 
wealth and income to economic progress, the 
present volume pursues the course of money 
savings into capital equipment to arrive at 
the conclusion that capital expansion de- 
pends upon consumptive demand and that 
excessive savings may bring financial dis- 
order under conditions of disproportionate 
use of money for consumers goods. Tracing 
the primitive formation of capital and the 
resulting flow of income, analysis is made 
of the assumption that the economic effect 
of expenditures for capital goods and con- 
sumers goods have an equally salutary ef- 
fect on economic welfare. 

The relation of consumption to the sup- 
ply of capital goods and facilities is shown 


Documents necessary when transfer is by a Receiver. 





by the data of this study to expand practi- 
cally concurrently, changes in business con- 
ditions and demand for capital goods ap- 
pearing to originate from forces affecting 
output of consumers goods. It is significant 
to note the finding that rises in food prices 
in other countries had the effect of drawing 
the income of the laboring classes propor- 
tionately away from other commodity sales 
and causing more unemployment in other 
than food lines. 

In outlining the process and purposes of 
credit creation by banks and the use of 
bank funds for fixed capital operations, the 
author states, “We have also demonstrated 
that the expansion of capital occurs only 
when the output of consumption goods is 
also expanding; and that this is made pos- 
sible by the expansion of credit for produc- 
tion purposes.” That this credit expansion 
is a response rather than the prime originat- 
ing force of industrial activity, seems to be 
clearly indicated by the main emphasis of 
the study on the maladjustment of capital 
and consumers goods caused by aggregate 
excessive savings finding their way into 
creation of the former, out of proportion 
to the amount which finds its way into con- 
sumptive channels. 





Personnel Charges in Trust Institutions 


CALIFORNIA 


San Francisco—Directors of Transamerica 
Corporation have named a committee of 
fourteen to serve as Advisory Council to 
assist A. P. Giannini in directing activities 
of all banks controlled by the Corporation. 
The Council will be headed by L. M. Gian- 
nini, now chairman of the operating com- 
mittee of Tranamerica and senior vice- 
president of Bank of America, N. T. & S. 
A., president of Bank of America (Cali- 
fornia) and director of First National Bank 
of Portland. The other members of the Ad- 
visory Council are: W. E. Blauer, vice- 
president, chairman general finance com- 
mittee; Louis Ferrari, vice-president and 
counsel; Hugh L. Clary, vice-president, 
vice-chairman operating committee; Dr. A. 
H. Giannini, chairman general executive 
committee; Will C. Wood, F. N. Belgrano, 
F. A. Ferroggiaro, G. J. Panario and A. E. 
Sbarboro, vice-presidents; all of Bank of 
America N. T. & S. A. Also E. B. 
McNaughton, president of the First Na- 
tional Bank of Portland; Carl F. Wente, 
president of First National Bank in Reno; 
A. J. Gock, vice-president Bank of America 
N. T. & S. A. and chairman executive com- 
mittee of Bank of America (Cal.) and John 
M. Grant, president of Transamerica 
Corporation. 

San Diego—Myron Tyler Gilmore, presi- 
dent of San Diego Trust & Savings Bank 
since 1909, and co-founder of the bank with 
Joseph W. Sefton, Sr., has been made Presi- 
dent Emeritus, and Joseph W. Sefton, Jr. 
was selected to succeed him in the active 
duties of president. Mr. Sefton, Jr. is the 
third president of the institution, his father 
having been elected to that office upon or- 
ganization of the predecessor San Diego 
Savings Bank in 1889, and had been execu- 
tive vice-president for several years. 

Pasadena—Citizens Commercial Trust & 
Savings Bank announces election of as- 
sistant trust officer H. W. Lindsay as 
secretary, and C. E. Burke as assistant 
secretary. 

Sacramento—William Giorgi and Clar- 
ence Ranlett have been made assistant 
vice-presidents at the Sixth and K Street 
branch of Bank of America. 

Santa Clara—W. W. Kenville has been 
promoted to manager of the local branch 
of Bank of America, succeeding Robert 
Fatjo. 
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CONNECTICUT 


Greenwich—Putnam Trust Company an- 
nounces election of John J. Seeley as assist- 
ant treasurer. He was with the old Green- 
wich National Bank at the time of its mer- 
ger with the Putnam Trust. 


IDAHO 


Coeur d’Alene—American Trust Com- 
pany recently announced election of C. E.- 
Alison, vice-president, as first vice-presi- 
dent and manager. F. H. Piper, secretary- 
treasurer and trust officer, was elected sec- 
ond vice-president, trust officer and secre- 
tary, being succeeded as treasurer by M. R. 
Whitney. 


ILLINOIS 


Chicago—E. A. Hintz is executive vice- 
president of the Kaspar-American State 
Bank which reopened in January. Mr. 
Hintz was formerly with Peoples Trust & 
Savings Bank of Chicago as cashier. 

Quincy—F. N. Casburn has recently been 
made vice-president and trust officer of II- 
linois State Bank. He is succeeded in his 
former position of cashier by J. W. Nethery. 

LaSalle—LaSalle National Bank & Trust 
Company announces promotion of Carl 
Wacker from cashier to vice-president of 
the company. 

Chicago—Lawndale National Bank has 
announced election of Joseph Kopecky, for- 
merly vice-president, as president to suc- 
ceed the late Frank Hajicek. 

Oak Park—F. J. Spring has been pro- 
moted to presidency of Prairie State Bank. 
He had been executive vice-president. 


INDIANA 


Bloomington—Roy O. Pike has_ been 
elected president of Citizens Loan & Trust 
Company, following advancement of James 
Showers to the chairmanship. Mr. Pike had 
been cashier since 1907. Stacy Harrell was 
elected cashier and trust officer, and Mau- 
rice Riley, a director, has been named vice- 
president. 


IOWA 


Des Moines—Central National Bank & 
Trust Company has advanced Frank R. 
Warden, assistant vice-president, to the 
vice-presidency and Arthur Donhowe from 
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assistant cashier to assistant vice-president. 
Previously, Edwin Buckley had returned to 
Des Moines to become a vice-president of 
the bank after connection with the R. F. C. 
in Chicago, and J. R. Capps, formerly vice- 
president of Iowa-Des Moines National 
Bank & Trust Company, had been named 
cashier. 


Sioux City—Edward C. Palmer, a di- 
rector, recently succeeded H. H. Everist as 
president of Security National Bank, ac- 
tive management continuing largely under 
the direction of Charles Gossett as execu- 
tive vice-president. 


MARYLAND 


Baltimore—J. Blake Lowe was recently 
advanced to vice-president of Equitable 
Trust Company of Baltimore. He had been 
second vice-president since 1930. The com- 
pany also appointed John D. Wright as 
assistant trust officer. 


MASSACHUSETTS 


Newburyport—John H. Balch, Jr., has 
been elected president of First & Ocean 
National Bank, after serving as vice-presi- 
dent for a number of years. He succeeds 
the late E. F. Little. 

Boston—Pilgrim Trust Company an- 
nounces election of Russell A. Flint as as- 


sistant treasurer, to succeed Allen Green- 
leaf. 


MICHIGAN 


Jackson—Carl F. Spaeth has _ recently 
been elected a vice-president of Jackson 
City Bank & Trust Company. He was for- 
merly associated with the First National 
Bank & Trust Company of Flint. 


MISSISSIPPI 


Jackson—Capital National Bank an- 
nounces appointment of Orrin Swayze as 
assistant vice-president. Mr. Swayze had 
been secretary of the Clearing House As- 
sociation and acting secretary of Missis- 
sippi Bankers Association. 


MISSOURI 


St. Louis—Northwestern Trust Company 
has elected Miss Hazel Hurst an assistant 
trust officer; according to the announce- 
ment, the first woman to hold this position 
in St. Louis. 

St. Louis—Mercantile-Commerce Bank & 
Trust Company has appointed Ralph D. 
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Griffen, formerly manager of the invest- 
ment department of Reinholdt & Gardner, 
as assistant vice-president. 

Fayette—R. L. Burnham has been pro- 
moted from assistant secretary to secretary 
of Commercial Trust Company. 

St. Louis—Robert D. Kerr has been 
elected a vice-president of First National 
Bank in St. Louis. 


NEW HAMPSHIRE 


Nashua—George F. Thurber has been 
elected president of Second National Bank, 
to succeed his father, the late Lester Thur- 
ber. Fred D. Cross, trust officer and a 
director, succeeds Mr. Thurber as _ vice- 
president. 


NEW JERSEY 


New Brunswick—National Bank of New 
Jersey announces election of Louis F. 
Sperry, Jr., as a vice-president. Mr. Sperry 
was previously associated with the Guar- 
anty Trust Company of New York and 
National Bank of Auburn and has recently 
specialized in reorganization matters. 

Dunellen—Theodore A. Davis Jr., for- 
merly a branch manager of Bank of the 
Manhattan Company, New York, has be- 
come secretary-treasurer of Peoples Trust 
Company, succeeding C. A. Conover. 


NEW YORK 


Utica—Charles W. Hall has been ad- 
vanced from assistant trust officer and as- 
sistant cashier to vice-president and assist- 
ant trust officer of Oneida National Bank & 
Trust Company. Harry Gosling was pro- 
moted from cashier to vice-president of the 
company. 

New York City—Theodore G. Smith, 
vice-president of Central Hanover Bank & 
Trust Company, has been placed in charge 
of the new Rockefeller Center branch of 
the bank. 

New York City—Bank of New York & 
Trust Company announces appointment of 
James Carey and Stewart DeVausney as 
assistant secretaries. 


NORTH CAROLINA 


Durham—Fidelity Bank of Durham re- 
cently announced the appointment of H. C. 
Barbee as assistant trust officer. 

Raleigh—Wachovia Bank & Trust Com- 
pany announces the election of two assistant 
trust officers to the board of directors: C. 








Alfred Gosney to the Raleigh board and 
R. A. McPheeters to the board of the High 
Point office. 

Henderson—Roy O. Rodwell, cashier of 
Citizens Bank & Trust Company has been 
elected to the additional office of vice- 
president. 

Wilmington—Wilmington Savings & 
Trust Company has promoted John Hardin, 
Jr., from assistant cashier to assistant vice- 
president. 


OHIO 


Youngstown—Carl W. Ullman has been 
elected president of Dollar Savings & Trust 
Company, following the succession of M. E. 
Dennison to chairman of the board after 
serving the bank fifty-five years. Mr. Ull- 
man has been executive vice-president since 
1932, having been in the trust department 
for several years. 

Elyria—Lorain County Savings & Trust 
Company has elected Arthur B. Taylor as 
president to succeed Samuel H. Squire. L. 
B. Fauver has been named to Mr. Taylor’s 
former post of chairman of the board. 

Elyria—W. G. Barnes has been elected 
vice-president and executive officer of the 
recently reopened Savings Deposit Bank 
& Trust Company. He was formerly with 
the Cleveland Trust Company and the 
Cleveland agency of the R.F.C. R. M. Huston 
is president of the recently opened Lorain 
Street Bank, and John Olderman and J. A. 
Melcher, vice-presidents. 

Hamilton—First National Bank & Trust 
Company has appointed Harry Zornow, as- 
sistant trust officer, to an assistant cashier- 
ship. 


OKLAHOMA 


Ponca City—Henry W. Koeneke, who 
recently resigned as State Bank Commis- 
sioner of Kansas, has accepted the presi- 
dency of the Security Bank, succeeding the 
late L. K. Meek. 

Hominy—National Bank of Commerce has 
elected Ray Mullendore, formerly trust 
officer and cashier, as president of the bank 
to succeed L. D. Edgington. 


PENNSYLVANIA 


Harrisburg—Walter E. Burns has been 
elected president of Capital Bank & Trust 
Company, the successor institution to the 
Commonwealth and the Union Trust com- 
panies. Mr. Burns, a graduate of Cornell 
Law, had been executive vice-president of 
Carlisle Deposit Bank & Trust Company and 
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was previously a deputy superintendent in 
the state banking department. Paul Ellen- 
berger was made trust officer. 

Irwin—Irwin Savings & Trust Company 
has elected Charles P. Wolfe, previously sec- 
retary-treasurer, as president, following 
declining of re-election by John Ridinger, 
who was named president-emeritus. William 
Brentzel, director, was made vice-president 
and William Proud succeeded Mr. Wolfe as 
secretary-treasurer. 

Philadelphia—William L. McGee has been 
elected vice-president and treasurer of Real 
Estate Trust Company, succeeding Melville 
Parker. Mr. McGee was previously with the 
state banking department, latterly as deputy 
in charge of the closed bank division. 

Easton——-Easton Trust Company announces 
election of E. J. Sitgreaves, Deputy Secre-- 
tary of Banking for Pennsylvania since 1928, 
as executive vice-president of the trust com- 
pany. 

Pittsburgh—Union Trust Company has 
announced appointment of E. Donald Hayes, 
assistant secretary since 1930, as secretary 
of the company. W. A. Galbraith has been 
made assistant secretary and P. C. Edmund- 
son, manager of the mortgage department. 
Harrisburg—Dauphin Deposit Trust Com- 
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pany has created an additional assistant trust 
officership to accommodate increasing trust 
department business and has appointed David 
M. Green, Jr., to that position. 

Lebanon—North Side Bank & Trust Com- 
pany has selected Harry E. Wolfe, director, 
to a vacancy in the vice-presidency. 

Grove City—C. A. Eakin, director, has 
been chosen vice-president of First National 
Bank to succeed the late W. J. Wilson. 


SOUTH DAKOTA 


Sioux Falls—Pierce McDowell, manager of 
the trust department of Security National 
Bank & Trust Company, has been advanced 
to vice-president and trust officer. John Bar- 
ton has been elected a vice-president and J. 
Virgil Lowe, cashier, to succeed to Mr. Bar- 
ton’s former post. 


TENNESSEE 


Knoxville—Following election of Robert L. 
Huff as president of Commercial Bank & 
Trust Company, succeeding the late Sam Car- 
ter, J. S. Reed, who recently resigned from 
vice-presidency of Hamilton National Bank, 
has been elected vice-president of the Com- 
mercial. 

TEXAS 


Houston—S. Marcus Greer has been ap- 
pointed active vice-president of City Na- 
tional Bank. Mr. Greer had been a national 
bank examiner prior to joining the City 
National as cashier. 


VIRGINIA 


Lynchburg—Giles H. Miller has been pro- 
moted from vice-president and cashier of 
Lynchburg National Bank & Trust Company 
to vice-president and trust officer. He is suc- 
ceeded as cashier by Thomas Gilliam, for- 
merly assistant cashier. 

Staunton—Staunton National Bank & 
Trust Company announces election of Dun- 
can Curry, attorney and referee in bank- 
ruptcy for western district of Virginia, as 
president, succeeding the late Estes Vaughan. 
W. B. McFarland has been made second vice- 
president. 


WASHINGTON 


Yakima—Yakima Valley Bank & Trust 
Company has selected O. K. Conant as suc- 
cessor to O. A. Fechter, who recently re- 
signed the presidency. Urban Bartholet was 
promoted to cashier. 

Chehalis—J. E. Murray has been elected 
vice-president and A. E. Jaeger, assistant 
cashier, of Coffman Dobson Bank & Trust 
Company. 
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Pullman—George H. Gannon has been pro- 
moted to executive vice-president of Pull- 
man State Bank. He is succeeded as cashier 
by H. G. Cordes. 


CANADA 


Vancouver—Toronto General Trusts Cor- 
poration announces appointment of W. H. 
Mowat as manager of the Vancouver office, 
succeeding H. C. Hewetson, who retired after 
forty years service with the company. Mr. 
Mowat was a practicing attorney following 
graduation from Toronto University, and 
joined the Toronto General in 1930, becom- 
ing manager of the Windsor office. 

Toronto—Trusts & Guarantee Company 
have elected F. J. Crawford, G. W. Nichol- 
son and E. Gordon Wills, all of Toronto, as 
new directors. 

Toronto—Lt. Col. A. L. Bishop, president 
of Coniagas Mines, Ltd., has been elected a 
director of Toronto General Trusts Corpora- 
tion. 





Trust Institution Briefs 


Birmingham, Ala.—First National Bank 
of Birmingham is reported to be converting 
its six affiliate banks into branch offices. 
The banks concerned are: Ensley Bank & 
Trust Company, North Birmingham-Ameri- 
can Bank, Leeds-American National Bank, 
Woodlawn-American National Bank, Tar- 
rant-American Savings Bank and Fairfield- 
American National Bank. 

San Francisco, Cal.—Anglo-California 
National Bank recently opened a branch in 
San Jose, and has converted the First Na- 
tional Bank of Hanford into a branch office. 
Two branches have been authorized in 
Bakersfield. 

San Bernardino, Cal.—Citizens National 
Trust & Savings Bank of Riverside has been 
authorized to conduct a branch in San Ber- 
nardino. 

San Bernardino, Cal.—Bank of America, 
N. T. & S. A., has been authorized to open 
an additional branch in this city. 

New Albany, Ind.—Full trust powers 
have been granted to Union National Bank 
of New Albany. 

Coffeyville, Kan.—First National Bank 
celebrated its fiftieth anniversary here last 
month. 

Pikeville, Ky.—Pikeville National Bank 
has been granted all trust powers except 
registrarships. 

Greenfield, Mass.—First National Bank 
& Trust Company has opened a branch in 
Northfield under management of Leon Alex- 
ander. 
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Sturgis, Mich.—Citizens Trust & Savings 
Bank consolidated last month with Citizens 
State Bank. 

Kansas City, Mo.— Consolidation of 
Drovers National Bank into the Inter-State 
National Bank, with combined deposits of 
over 22 millions, has been completed. 

Manchester, N. H.—Manchester Safety 
Deposit & Trust Company, affiliate of Man- 
chester National Bank, has changed its title 
to Manchester Trust Company. 

New York, N. Y.—Underwriters Trust 
Company announced, this month, public 
offer of a co-mingled trust savings plan, 
following two years of testing, under the 
title “Trust Service for Everybody.” The 
income rate on these funds in 1934 was re- 
ported as over 444%, and the plan provides 
for voluntary additions, on a budget basis, 
of small amounts, the trusts being revoc- 
able at will and funds being invested in 
legal securities. 

Mamaroneck, N. Y.—County Trust Com- 
pany of White Plains opened a branch office 
in this village on March 1, with William 
MacDonald, Jr., as manager. Mamaroneck 
had been without commercial banking facil- 
ities more than two years. 

Greenville, N. C.—Greenville Banking & 
Trust Company has taken over the Bank of 
Hamilton and will operate it as a branch, 
also opening branches in Washington and 
Williamston. 

Rocky Mount, N. C.—Peoples Bank & 
Trust Company has opened a branch at 
Whitakers. 

Newark, O.— Union Trust Company, 
closed since the bank holiday, reopened this 
month with $200,000 capital and deposits 
of five millions. 

Philadelphia, Pa.—City National Bank 
will move to larger quarters at 1518 Walnut 
Street on April 8, according to announce- 
ment by George Stauffer, president. 

Wichita Falls, Tex.—Full trust powers 
have been granted to City National Bank 
in Wichita Falls. 

Shenandoah, Va.—Shenandoah National 
Bank of Woodstock and Shenandoah Valley 
Loan & Trust Company, Shenandoah, have 
merged under title of Shenandoah County 
Bank & Trust Company with E. W. New- 
man as president. 

Huntington, W. Va.—Application has 
been made for charter for a new national 
bank here. C. Paul Heavener, trust officer 
of Charleston National Bank, Charleston, 
is scheduled to head the new bank, with 
Mrs. Helen Barringer of Charleston, for- 
merly assistant to the State Banking Com- 
missioner, as trust officer. 


IN 
RICHMOND, 
VIRGINIA 


Complete Trust Facilities 


Personal and Corporate 
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St. John, Canada—Maritime Trust Com- 
pany has announced compietion of arrange- 
ments for opening of a branch office at 
Charlottetown, P. E. I., and an agency at 
Summerside, P. E. I. 


Will D. Vincent 


Will D. Vincent, for many years presi- 
dent and later chairman of the Old National 
Bank & Union Trust Company of Spokane, 
Wash., died recently. Mr. Vincent, a pioneer 
banker of the Pacific Northwest, had long 
been a civic as well as financial leader. 


Henry Clay McEldowney 


Henry Clay McEldowney, president of the 
Union Trust Company of Pittsburgh since 
1900, died this month at the age of sixty- 
seven. He began his banking career upon 
graduation from high school in 1887 with 
the old Bank of Commerce, being called 
from assistant cashiership there to head the 
Union Trust. Under his direction the com- 
pany concentrated on building up a large 
surplus, and he was himself listed as the 
highest-paid bank president in 1933, with 
salary of $165,000. 
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TWO BILLION INCREASE IN TRUST FUNDS 


Comptroller of the Currency Reports Activities of Trust Departments 


trust departments were administering 
individual trust funds amounting to 
$8,516,551,744 as of June 30, 1934, according 
to the recent annual report of the Comptrol- 
ler of the Currency. This represents an in- 
crease from $6,311,657,753 of trust funds 
held by 1,478 trust departments on June 30, 
1933, and an increase in number of individual 
trust accounts from 100,356 to 122,022 or 
18.7% during the year. The increase in vol- 
ume of trust funds of 34.9% for the year 
ended last June 30 compares with an in- 
crease in the previous year of 26.5%. 

While conversions of state banks and trust 
companies into national banks during this 
period accounted for a considerable part of 
this increase, the figures represent a sub- 
stantial growth in the fiduciary business of 
national bank trust departments. 

Total trust assets increased for banks in 
all six classifications as to capitalization, the 
largest additions in percentage being made 
in the group with capital of from $25,000 to 
$50,000 and the group capitalized at over 
$500,000. 

These trust departments were administer- 
ing 15,903 corporate trusts and were acting 
as trustees for outstanding note and bond 
issues aggregating $11,484,461,737. This in- 
crease of 5,119 in number of accounts and 
of $1,066,034,800 in volume of note and bond 
issues, is accounted for, in the aggregate, by 
banks with capital of over $100,000. 

Private trust assets of $6,852,872,340, 
which increased $1,823,386,968 in volume and 
12,386 in number during the year, repre- 
sented 48.2% of the number and 80.5% of 
the volume of assets. Court trusts increased 
somewhat less in proportion, now amounting 
to 55,541 or 40.3% in number, and $1,663,- 
679,404 in volume compared with $1,282,- 
172,381 the previous year. The balance of 
11.5% of the number of accounts represents 
corporate trusteeships. 

A large growth in active insurance trust 
accounts is shown in the report. Two hundred 
and forty-nine banks were acting as trustees 
under 880 such agreements involving $42,- 
467,908 in insurance policy proceeds, as com- 
pared with 206 banks administering 617 
insurance trusts covering $32,719,615 the 
year previous. In addition, 671 banks had 
been named under 18,597 insurance trust 


(ik: 1,560 national banks with active 
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agreements, as yet inoperative, representing 
$732,039,875 face value of policies, an in- 
crease during the year of thirty-four in num- 
ber of banks, 2,239 in number of agreements 
and $35,280,935 in face value of underlying 
policies. 

The leading role which corporate fidu- 
ciaries are rapidly assuming in the conserva- 
tion of the finances of American families, 
and the growing recognition of their fine 
record of protection and faithful service is 
strikingly attested by comparison of the 
record in 1934 with that of the year 1929 
which shows an increase of $4,278,903,081, 
or 50.2% in the volume of individual trust 
funds under their administration, and an in- 
crease of 61,937 or 44.9% in the number of 
trust funds confided to their care. 

The 1928 national banks authorized to 
exercise trust powers on June 30, 1934, had 
approximately twenty-one billions or 87.6% 
of the banking assets, and $1,452,519,428 or 
83.5% of combined capital of all banks in 
the national banking system. 

A summary of the investment tables, class- 
ified according to population of the places 
where national bank trust departments are 
located, and according to capitalization of 
these banks, shows total invested trust 
funds of $7,647,459,891, of which bonds 
accounted for 47.1%; stocks, 31.7%; real 
estate mortgages, 9.6%; real estate, 6.9%, 
and miscellaneous assets, 4.7%. 





CONVENTIONS 


ALABAMA Bankers Association— 
May 16-17. Hotel Battle House, Mobile. 
—M. A. Vincentelli, Secy., c/o Alabama National 
Bank, Montgomery. 
ARKANSAS Bankers Association— 
May 9-10. Goldman Hotel, Fort Smith. 
—W. H. Johnson, Vice Pres., Merchants National 
Bank, Fort Smith, Chairman Program Committee. 
—Robert E. Wait, Secy., 923 Southern Bldg., Little 
Rock. 
CALIFORNIA Bankers Association— 
May 22-23-24. Hotel del Coronado, Coronado. 
—Andrew Miller, Secy., 632 Mills Bldg., San Fran- 
cisco. 
COLORADO Bankers Association— 
June 21-22. Hotel Troutdale, Troutdale in the Pines. 
—L. F. Scarboro, Secy., 324 Tabor Bldg., Denver. 
DISTRICT OF COLUMBIA Bankers Association— 
May 30-June 2, inclusive. Hot Springs, Va. 
—Thomas J. Groom, Vice Pres. & Cashier, Bank 
of Commerce & Savings, Washington, Secy. 
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GEORGIA Bankers Association— 
May 23-24. Sea Island Beach. 
—Haynes McFadden, Secy., 1204 Atlanta National 
Bldg., Atlanta. 


IDAHO Bankers Association— 
July 22-23. Hotel Canyon, Yellowstone Park. 
—D. F. Richards, Pres., American National Bank, 
Idaho Falls, in charge program. 
—E. W. Porter, Secy., Boise. 


ILLINOIS Bankers Association— 
May 20-21. Decatur. 
—O. S. Jennings, Secy., 33 N. LaSalle St., Chicago. 
KANSAS Bankers Association— 
May 16-17. Topeka. 
—Max Harris, Secy., Trust Division, Emporia. 
—Fred M. Bowman, Secy., Topeka. 
LOUISIANA Bankers Association— 
April 22-23. Edgewater Gulf Hotel, Biloxi, Miss. 
—J. F. Flournoy, Jr., Vice Pres., Whitney National 
Bank, New Orleans, Chairman Program Commit- 
tee. 
—F. W. Kerksieck, Pres., Bank of Abbeville & 
Trust Company, Abbeville, La., Secy. 


MAINE Bankers Association— 
June 21-22. Rangeley Lakes Hotel, Rangeley. 
—George J. Wallingford, Secy.-Treas., Lewiston 
Trust Company, Lewiston, in charge program. 
—G. Harrison Kennard, Secy., Rumford. 


MARYLAND Bankers Association— 
May 21-22. Lord Baltimore Hotel, Baltimore. 
—Matthias F. Reese, Secy., Baltimore. 
MASSACHUSETTS Bankers Association— 
June 7-8. New Ocean House, Swampscott. 
—John S. Gwinn, Exec. Secy., 80 Federal St., Bos- 
ton. 


MICHIGAN Bankers Association— 

June 24-25-26. Hotel Olds, Lansing. 

—Ray O. Brundage, Secy., 1812 Olds Tower, Lans- 
ing. 

MINNESOTA Bankers Association— 

June 19-20. Hotel Nicollet, Minneapolis. 

—Wm. Duncan, Jr., Secy., 740 Rand Tower, Min- 
neapolis. 

MISSISSIPPI Bankers Association— 
May 14-15. Hotel Vicksburg, Vicksburg. 
—George B. Power, Secy., Jackson. 
MISSOURI Bankers Association— 
May 14-15. Hotel Elms, Excelsior Springs. 
—wW. F. Keyser, Secy., Sedalia. 
MONTANA Bankers Association— 

July 19-20. Glacier Park. 

—R. W. Place, Cashier, Metals Bank & Trust Co., 
Butte, and Pres. Mont. B. A., in charge of pro- 
gram. 

—Mrs. E. W. Walker, Secy., Helena. 

NEW JERSEY Bankers Association— 

May 23-24-25. Hotel Ambassador, Atlantic City. 

—Ferd. I. Collins, Pres. Bound Brook Trust Com- 
pany, Bound Brook, Chairman Convention Com- 
mittee. 

—A. H. Coate, Secy., Moorestown. 

NEW MEXICO Bankers Association— 

May 17-18. Hotel Nickerson, Roswell. 

—Margaret Barnes, Secy., 318 N. 6th St., Al- 
buquerque. 

NORTH CAROLINA Bankers Association— 
May 9-10. Carolina Hotel, Pinehurst. 
—Paul P. Brown, Secy., Raleigh. 
OKLAHOMA Bankers Association— 
May 7-8. Biltmore Hotel, Oklahoma City. 
—E. P. Gum, Secy., 300 Biltmore Hotel, Okla. City. 
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OREGON Bankers Association— 
June 17-18. Hotel Marion, Salem. 
In charge of program. 
—President, Frederick Greenwood, Assistant Mana- 
ger, The Bank of California N. A., Portland. 
—T. P. Cramer, Jr., Secy., 617 Lumbermens Bldg., 
Portland. 


PENNSYLVANIA Bankers Association— 
June 5-7. Hotel Casey, Scranton. 
—Charles F. Zimmerman, Pres., 

Bank, Huntingdon, Secy. 


SOUTH CAROLINA Bankers Association— 
May 15-16. Fort Sumter Hotel, Charleston. 
—W. E. Martin, Secy., Columbia. 


SOUTH DAKOTA Bankers Association— 
May 23-24. Hotel Carpenter, Sioux Falls. 
—Geo. A. Starring, Exec. Mgr., Huron. 


TENNESSEE Bankers Association— 
May 21-22. Chattanooga. 
—H. G. Huddleston, Secy., 

Bldg., Nashville. 


TEXAS Bankers Association— 
May 21-22-23. Galveston. 
—wW. A. Philpott, Jr., Secy., Dallas. 


UTAH Bankers Association— 
June 16-17. Newhouse Hotel, Zion Canyon National 
Park. 
—H. B. Crandall, Vice Pres., First State Bank, 
Salina, Secy. 


VIRGINIA Bankers Association— 
June 20-21-22. Homestead Hotel, Hot Springs. 
—C. W. Beerbower, Asst. Cashier, First National 
Exchange Bank, Roanoke, Secy. 


First National 


812 American Trust 


WEST VIRGINIA Bankers Association— 
June 7-8, Greenbrier Hotel, White Sulphur Springs. 
—Homer Gebhardt, Vice Pres.-Trust Officer, First 
Huntington National Bank, Huntington, Secy. 


WISCONSIN Bankers Association— 
June 25-26. Lawsonia Country Club Hotel, Green 
Lake. 
—W. G. Coapman, Secy., 534 Caswell Block, Mil- 
waukee. 


AMERICAN BANKERS ASSOCIATION— 
Executive Council— 
April 14-17. Spring Meeting, Bon Air-Vanderbilt 
Hotel, Augusta, Georgia. 
—Fred N. Shepherd, Exec. Megr., 22 East 40th St., 
New York, N. Y. 


Annual Convention— 
November 11-14. Roosevelt Hotel, New Orleans, 
Louisiana. 
—Fred N. Shepherd, Exec. Megr., 22 East 40th St., 
New York, N. Y. 


American Institute of Banking— 
June 10-14. Omaha, Nebraska. 
—Richard W. Hill, Secy., 22 East 40th St., New 
York, N. Y. 


AMERICAN Bar Association— 
July 15-19. Biltmore Hotel, Los Angeles, California. 
—Olive G. Ricker, Exec. Secy., 1140 N. Dearborn 
St., Chicago, IIl. 


NATIONAL Association of Mutual Savings Banks— 
May 8-9-10. Waldorf-Astoria Hotel, New York, N. Y. 
—John W. Sandstedt, Exec. Secy., 347 Madison 

Ave., New York, N. Y. 


FINANCIAL Advertisers Association— 
September 9-10-11, Atlantic City. 
—Preston E. Reed, Exec. Secy., 231 S. La Salle St., 
Chicago, IIl. 


ASSOCIATION of Reserve City Bankers— 
June 10-12. Equinox House, Manchester Center, Vt. 
—Joseph J. Schroeder, Secy., 105 W. Adams S&t., 
Chicago. 


February Life Insurance Report 


New life insurance production last month 
was 11.0% greater than for February of 1934. 
For the first two months of this year, the 
cumulative total was 17.6% above the amount 
for the corresponding period of last year. 
These figures were embodied in a report by 
The Association of Life Insurance Presidents 
to the United States Department of Com- 
merce for official use. The report summar- 
ized the new business records—exclusive of 
revivals, increases and dividend additions— 
of 42 companies having 83% of the total life 
insurance outstanding in all United States 
legal reserve companies. 

For February, the total new business of all 
classes written by the 42 companies was 
$719,598,000 against $648,073,000 during 
February of 1934. New Ordinary insurance 
amounted to $490,193,000 against $424,395,- 
000, an increase of 15.5%. Industrial insur- 
ance amounted to $209,017,000 against $196,- 
816,000, an increase of 6.2%. Group insur- 
ance was $20,388,000 against $26,862,000, a 
decrease of 24.1%. 





Corporate Fiduciaries Association 


More Local and District Organizations Needed to Assure Maxi- 
mum Degree of Co-operation in Solving Current and Future 
Problems of Trust Institutions 


EVER before in the history of 
N corporate trusteeship has there 

been such imperative need for 
close co-operation between all corpora- 
tions actively engaged in performing 
fiduciary services. To the thoughtful 
trust official this statement needs no ex- 
planation or defense. Yet while the need 
is recognized, there are practical diffi- 
culties which must be overcome before 
the maximum degree of co-operation can 
be attained. 

Some measure of co-operation is afford- 
ed through the activities of the Trust 
Division of the American Bankers Asso- 
ciation. Regardless of the high merit of 
that division, it should be recognized that 
no national organization, however effi- 
cient, can assure coordinate action on 
the part of the many trust institutions in 
all parts of the country whose collective 
influence must be brought to bear on cur- 
rent and future problems if corporate 
trusteeship is to enjoy the prosperity it 
so richly deserves. 

Similar statements may be made with 
respect to the trust divisions of state 
bankers associations. 

All such organizations perform a use- 
ful function, but the maximum degree of 


co-operation cannot be attained unless 
their efforts are supplemented by active 
local or district corporate fiduciaries 
associations. 

We find only twenty-five active local 
associations (including trust committees 
of Clearing House Associations) in 
seventeen states and the District of 
Columbia, and ten district associations 
in seven states. 

More than half of the states have 
neither regional nor local associations; 
eleven have no active state association or 
“division” and no regional or local asso- 
ciation. 

In some cities an understanding exists 
which is almost tantamount to an asso- 
ciation. In one city, for instance, where 
the heads of all trust departments are in 
frequent contact, it is tacitly understood 
that all subjects of joint interest “clear” 
through one man. In practice, that city 
has a corporate fiduciaries association, 
and he is its president. We cannot esti- 
mate, as yet, the total number of such 
informal “associations.” With this ex- 
ception, however, the following table may 
indicate at least in part the number of 
cities in which local associations might 
properly be organized. 


Clearing House Cities Not Embraced in Any Active Local or Regional Association 
of Corporate Fiduciaries 


Number of Trust-powered Banks 


Size of Cities 

Over 500,000 

250,000 to 499,999 
100,000 to 249,999 
75,000 to 99,999 
50,000 to 74,999 
25,000 to 49,999 
Less than 25,000 


Totals 


3 Totals 


1 
2 10 
10 
2 
11 
22 
20 
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Huge Increase in Gift Taxes 
Reported in New York 


A spectacular increase in gift taxes 
collected in the Second Internal Revenue 
District of New York is revealed in fig- 
ures released from the office of the Col- 
lector, covering 1934 gift tax collections 
of $8,723,012.79 between March 1-18 of 
this year, compared with $216,750.72 in 
the same period last year. 

The tendency of estate owners to take 
advantage of the savings in taxes pos- 
sible by splitting their estates between 
gifts and testamentary bequests and dis- 
tributing under lower rates of the gift 
tax, is further marked by reports from 
the Third District of New York, where 
1934 gift taxes collected for this period 
amounted to $24,732,277, of which a sin- 
gle payment accounted for $18,500,000, 
indicating a gross gift of about forty- 
six millions. The gift taxes accounted 
for most of the $28,050,830 miscellaneous 
tax total in 1935, which total, in 1934, 
was only $9,032,766. 

The gift tax payments in the Second 
District were made by approximately 
350 persons, of which a preliminary esti- 
mate shows that two paid over one mil- 
lion, five or six over one hundred thou- 
sand, and about fourteen over fifty 
thousand, indicating a large proportion 
of gifts or irrevocable living trusts of 
moderate amounts. 

Data released by the Commissioner of 
Internal Revenue covering all districts 
in the United States show an increase 
in income tax collections for the first 
fifteen days of March from $147,794,894 
in 1934 to $191,358,909 in 1935, an in- 
crease of 29 per cent. Comparing this 
rise with the figures for the Second and 
Third New York Districts, where the far 
greater proportion of the increases were 
in the gift tax classification, a nation- 
wide trend toward disposition of prop- 
erty during life, especially by those of 
substantial means, would seem to be 
clearly indicated. Of the increase of 25 
per cent during the year in total taxes 
collected during the eighteen-day period 
in the Second New York District, 
amounting to $10,992,113.52, gift taxes 
accounted for $8,506,262.07. 


“Minimizing Estate 
Transfer Costs” 


By Bernarp F. Dunn 
President, Estate RECORDING COMPANY 
Boston 


This digest of facts relating to 
the ever-increasing costs of es- 
tate settlement emphasizes the 
importance of services rendered 
by fiduciary institutions. 


A sample copy of this booklet, 
containing a chart of averages 
based on an analysis of more 
than 10,000 estate settlements, 
will be sent on request. The low 
cost of this booklet makes it 
feasible for you to place copies 
in the hands of all prospects for 
your trust department services. 


PRICES 
In lots of Per copy 


100 or over but lessthan 500.... 10¢ 
500 “ “ “ “ 1000 
1000 “ 1500 ¢ 
1500 “ 2000.... 
2000 2500... 
2500 3000.... 
3000 3500.... 7 
3500 
Additional thousands 


Less than 100 @ 15¢ each; minimum 
order $5.00. 
All prices F.O.B. New York, N.Y. 


Three-line imprint on front cover 

of any order for 1000 copies or less: 

flat charge, $5.00; over 1000 copies 
$2.00 per 500 or part thereof. 


TRUST Companies Magazine 
2 RECTOR STREET 
New York, N. Y. 





Legislative Trends—Federal and State 


Millions of Citizens Face Loss if Public Utility Measure 
is Enacted—Many State Bills of Direct Interest 
to Fiduciaries 


message to Congress March 12 on 
the so-called Public Utility Hold- 
ing Company Bill, made this statement: 


P messes ROOSEVELT, in his 


“Such a measure will not destroy 
legitimate business or wholesome and 
productive investment. It will not de- 
stroy a penny of actual value of those 
operating properties which holding 
companies now control and which hold- 
ing company securities represent in so 
far as they have any value. On the 
contrary, it will surround the neces- 
sary reorganization of the holding 
company with safeguards which will in 
fact protect the investor.” 


This is distinctly contrary to the pre- 
vailing opinion among men presumably 
best qualified to judge the probable 
effects of the proposed legislation on 
operating public utility properties. 

More than a month ago, the executive 
heads of ten large public utility organ- 
izations admitted in a joint statement 
“that the holding company system has 
been abused in some cases and exploited 
for no useful purpose by some organ- 
izations, just as there have been, viewed 
in today’s light, mistakes in practically 
all other lines of endeavor.” The attitude 
of such organizations was briefly sum- 
marized as follows by Philip H. Gadsden, 
Chairman of the Committee of Public 
Utility Executives: 


“The public utility companies are 
not opposed to fair regulation. The in- 
tent of this bill, however, is not to reg- 
ulate, but to destroy.” 


J. C. Traphagen, President of the Bank 
of New York and Trust Company, New 
York, in a letter sent February 28 to 
trust and custodian customers, expressed 
an opinion shared by many others whose 
interest in the subject is largely that of 
the fiduciary. 

“This bill,” he said, “jeopardizes mil- 
lions of dollars worth of honest invest- 
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ments in the utility industry. Moreover, 
this type of legislation, unless checked, 


‘is likely to spread to other fields of 


enterprise with disastrous results. * * * 

“We desire to emphasize that this let- 
ter is not being sent out in a partisan 
spirit nor with any object of opposing 
any political faction. The substantial 
citizens of the country, however, must 
realize that the depression has created a 
demand for radical legislation on the 
part of many who do not foresee the evil 
consequences of the measures they advo- | 
cate. The best defense against such un- — 
sound legislation is to bring vigorous 
and concerted pressure of a constructive 
nature upon your Congressmen.” 

President Roosevelt, in his message, 
referred to widespread “propaganda” 
against the bill, and on March 14 Repre- 
sentative Rayburn requested unanimous 
consent for consideration of the resolu- 
tion directing the Federal Trade Com- 
mission to investigate such propaganda. 
The objection raised by Representative 
Taber is suggestive: 

“If this House cannot determine for 
itself whether that bill is right or wrong 
and has to try to create a smoke screen 
to cover up the merits or demerits of the 
bill, then we are in a very sorry state.” 

William Chamberlain, Chairman of the 
United Light and Power Company of 
Chicago, on March 20, estimated that 
more than five million individuals are 
threatened with serious loss by the pro- 
posed measure, and that the great major- 
ity of them have incomes of less than 
$3,000 a year. Obviously, the question 
merits most earnest consideration. 

The probable results of the measure, 
if enacted into law, are summarized as 
follows by the Committee of Public 
Utility Executives: 

“Demoralization of the industry, which 
will be unable to obtain funds to make 
extehsions, 
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“Drastic decline not alone of holding 
company securities, but of the bonds and 
preferred stocks of operating companies 
with consequent tremendous loss to in- 
vestors, 

“Federal bureaucratic control to an 
extent never heretofore dreamed of, 

“The creation of an immense federal 
payroll of untold political implications, 

“The eventual socialization of the in- 
dustry without the payment of just com- 
pensation to the present owners, 

“The encouragement of those who 
would socialize all industry in the coun- 
try to attempt to carry their plans into 
early effect.” 


Proposed Banking Act of 1935 


R. S. Hecht, President of the Ameri- 
can Bankers Association and Chairman 
of the Board of the Hibernia National 
Bank, New Orleans, announced on March 
10 the appointment of a special commit- 
tee of the Association to confer with 
leaders of Congress and Administration 
officials in regard to changes in the pro- 
posed Banking Act of 1935. This com- 


mittee consists of Mr. Hecht; Robert V. 
Fleming, First Vice-President, American 
Bankers Association, and President, 
Riggs National Bank, Washington, D. C.; 
Tom K. Smith, Chairman of Committee 
on Banking Studies of the Association, 
and President, Boatmen’s National Bank, 
St. Louis, Mo.; W. W. Aldrich, member 
of the Committee on Banking Studies of 
the Association and Chairman of Board, 
Chase National Bank, New York City; 
and Ronald Ransom, Chairman of Fed- 
eral Legislative Committee of the Asso- 
ciation, and Executive Vice-President, 
Fulton National Bank, Atlanta, Ga. 

On behalf of the Administrative Com- 
mittee of the Association, Mr. Hecht 
issued the following statement: 

“The Administrative Committee and the 
Executive Committee on Banking Studies of 
the American Bankers Association in joint 
session have made a careful analysis and 
study of the proposed Banking Bill of 1935. 
While the committees realize that certain 
provisions of Title I of the pending bill af- 
fect adversely the larger banks, and that 
other provisions of the bill are not entirely 
acceptable to some of the (Federal Reserve) 
non-member banks, they believe that the 
aims and purposes expressed in the provi- 
sions of Titles I and III of the bill are in 
the main in the public interest as well as in 
the interest of banking. The committees 
have therefore, on behalf of the Association, 
approved in substance Titles I and III of 
the bill. 

“Since the introduction of the bill in Con- 
gress the executive officers of the Associa- 
tion have conferred at length with leaders 
of Congress and administrative heads of the 
Government regarding the provisions of 
Title II. The Committees believe that certain 
constructive changes should be made in this 
title. They recognize that some members of 
the Association are of the opinion that it 
would be advisable to postpone definite ac- 
tion on this title of the bill until such time 
as a more detailed and careful study of its 
provisions can be made, but the committees 
believe that if the changes which they have 
in mind can be brought about through con- 
ferences it will then be possible for the 
committees to approve the entire measure.” 

Accompanying this statement was a 
resolution passed by the Administrative 
Committee expressing the hope that the 
Brookings Institute of Washington, 
D. C., will undertake “an independent, 
impartial and comprehensive study of the 











American banking and financial system 
in all its phases,” and adding that “the 
said Administrative Committee on be- 
half of the American Bankers Associa- 
tion pledges the aid of its members in 
making available any information which 
will facilitate such a survey.” 

Opposition to the proposed Banking 
Act of 1935 was expressed on March 10 
by the American Liberty League, its 
objections being summarized as follows: 

“1. It provides for abdication by the Con- 
gress of its constitutional duty to regulate 
the value of money. 

“2. It delegates to the executive branch 
unrestricted authority to control the volume 
of currency and credit without so much as 
declaring a policy. 

“3. It makes our monetary and banking 
structure subject to the whims of political 
influence. 

“4, It strengthens the President’s power 
over the Federal Reserve Board and makes 
it impossible for that agency or the Fed- 
eral Reserve banks to be independent. 

“5. It shifts to the Federal Reserve Board 
powers now exercised by the non-political 
Federal Reserve banks. 

“6. It destroys safeguards in present law 
affecting the use of currency and credit. 

“7, It facilitates inflation and offers no 
adequate means of checking tendencies in 
this direction. 

“8. It opens the door to unsafe banking.” 


Relief Measures 


A comparison of figures of employ- 
ment, production, Federal relief recipi- 
ents, and Federal emergency expendi- 
tures for the years 1933 and 1934 is 
made by the National Industrial Confer- 
ence Board in the accompanying chart. 
The most striking feature of this com- 
parison is the extremely small effect that 
heavy Government emergency spending 
appears to have had in increasing either 
production or employment. 

The average monthly net deficit of 
the Federal government for 1933 was 
$212,000,000, and for 1934, $339,000,000, 
an increase over 1933 of 60 per cent. In 
1934, after deducting the expenditures 
for emergency relief, there remained ap- 
proximately $215,000,000 per month, 
which was expended mainly in plans for 
the promotion of recovery. Yet the in- 
crease for the year in industrial pro- 
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duction over the preceding year was only 
4 per cent. and the increase in employ- 
ment only 5 per cent. 

The average monthly expenditures for 
emergency relief in 1934 amounted to 
$123,278,000, against $66,064,000 in 
1933, an increase of 87 per cent. The 
corresponding increase in the number of 
relief cases was 21 per cent. The per- 
centage increase in the cost of emergency 
relief was more than four times the per- 
centage increase in the number of relief 
cases. 


Economic Security Bill 


Federal reserves totalling more than 
$50 billion in 1980 would be accumulated 
if that phase of the Economic Security 
Bill dealing with a compulsory system 
of old age pensions became law in the 
form suggested in the amendment pro- 
posed by the Ways and Means Commit- 
tee, according to estimates made public 
by the National Industrial Conference 
Board. 

The amendment proposed by the Ways 
and Means Committee to the Economic 
Security Bill stipulated a 2 per cent. tax 
on payrolls at the start of the pension 
program, and a progression of the tax to 
6 per cent. within twelve years. This 
amount, according to the Conference 
Board, is almost twice as large as the 
present federal debt; larger than the 
total federal, state, and municipal in- 
debtedness of the country; greater than 
the national income during the years 
1932 and 1933; and two and one-half 
times as much as the total reserves accu- 
mulated by all the life insurance com- 
panies within the last hundred years. 


Summarizing the probable effects of 
the Economic Security Bill if passed and 
operated under the financial plan recom- 
mended by the Ways and Means Commit- 
tee, the Conference Board shows that: 

1. Purchasing power would be stored up 
at the rate of nearly $2 billion a year for 
the next twenty years and at the rate of 
approximately $700 million a year there- 
after until 1980. By 1950 the huge reserves 
accumulated would amount to $18.5 billion; 
by 1960, to about $36 billion; by 1970 to 
approximately $46.5 billion; and, as stated 
by the Secretary of the Treasury before the 
Ways and Means Committee, by 1980 the 
reserves would total about $50 billion. With- 
drawals of such vast amounts of money are 
certain to hamper the economic mechanism 
of this country. 

2. Total federal obligations would prob- 
ably be insufficient to absorb all reserves. 
The Bill specifically stipulates that reserves 
can only be invested in federal securities. 
Since it is becoming increasingly necessary 
for the government to stop enlarging its 
indebtedness in order to balance the budget, 
it is doubtful whether the federal debt will 
climb to $50 billion by 1980 and whether, in 
the meantime, the funds accumulated as 
pension reserves will find federal obliga- 
tions available for investment. 

3. Upheaval of the present economic struc- 
ture would be inevitable. Even if, in the 
future, federal obligations were insufficient 
to absorb all the reserves, the concentration 
of federal securities in one account would 
precipitate drastic changes in our economic 
system. The Conference Board points out 
that it would upset our credit and currency 
system which rests to a large extent upon 
federal securities. Moreover, it would nullify 
the control of currency and credit through 
the open market operations of the Federal 
Reserve System. 

The Conference Board likewise calls at- 
tention to the fact that the amendment 
would seriously hamper the access of insur- 
ance companies, savings banks, and other 
financial institutions to government bonds 
for their financing programs to which they 
are bound by law. 

4. Reserves would be subject to political 
manipulation. The billions of dollars which 
would accumulate in the reserve funds 
would be too great a temptation to the 
political interest of subsequent Congresses. 
The experience of Great Britain and Ger- 
many in building up. large reserves for pur- 
poses of social insurance has shown that 
such funds are frequently subject to politi- 
cal manipulation. In the United States, like- 
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wise, increased benefits or decreased contri- 
butions or withdrawals of funds for other 
than the designed purposes would probably 
follow, resulting in inadequate reserves for 
the established programs and a gradual 
decay of the old age pension system. 


Branch Banking 


S 1926, introduced by Mr. Fletcher, Fla., 
would amend paragraph (a) of section 5155 
of the Revised Statutes, as amended, to 
read as follows: 

(a) A national banking association may retain and 
operate such branch or branches as it may have in 
lawful operation on February 25, 1927; and any na- 
tional banking association which has continuously 
maintained and operated not more than one branch 
for a period of more than twenty-five years immedi- 
ately preceding February 25, 1927, may continue to 
maintain and operate such branch; and any national 
banking association may, with the approval of the 
Federal Reserve Board, consolidate with or purchase 
the assets of and thereafter operate as a branch or 
branches any other National or State bank or banks 
located in the same State with which such national 
banking association was on January 1, 1935, and still 
is affiliated, or the shares or a majority of the shares 
of which were on January 1, 1935, and still are owned 
by a holding company affiliate of such national banking 
association.”’ 


HR 6195, introduced by Mr. Golds- 
borough, Md., would restrict chain and 
branch banking, and amend the National 
Bank Act and the Federal Reserve Act. 


Limitation of Income and Wealth 


HR 5857, introduced by Mr. Dunn, Pa., 
would provide that the wealth of no Ameri- 
can citizen shall exceed $1,000,000, and that 
no citizen shall be permitted to have an in- 
come exceeding $50,000 per year. This bill 
was referred to the Committee on Ways 
and Means. 

HR 6359, introduced by Mr. Doughton, 
N. C., would repeal section 55 (b) of the 
Revenue Act of 1934 relating to making 
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public certain income statements (section 
55 [b] is popularly known as the “pink 
slip law”). This bill was passed by the 
House without amendment on March 11, 
reached the Senate March 12, was referred 
to the Committee on Finance and was re- 
ported without amendment on March 13. 


Lloyds 


HR 6452, introduced by Mr. Hobbs, Ala., 
would make it unlawful to use the mails to 
solicit or effect insurance or collect and 
transmit insurance premiums in any state 
without complying with the laws thereof. 
It would appear that strong efforts are be- 
ing made to secure the passage of this bill. 
A number of banking associations are vig- 
orously opposed to this legislation, the effect 
of which would be to remove Lloyd’s from 
the insurance field in the United States. 


Bank of the United States 


HR 6033, introduced by Mr. Golds- 
borough, Md., would establish the Bank of 
the United States with a capital of 
$4,000,000,000, to be subscribed by the Sec- 
retary of the Treasury on behalf of the 
United States, for the purpose of reducing 
the cost of the United States Government 
financing, and to insure a steady reduction 
of the United States debt. 

S 2162, introduced by Mr. Nye, N. D., 
and referred to the Committee on Banking 
and Currency is similar in purpose to HR 
6033. 


Home-mortgage Relief 


HR 6021, introduced by Mr. Steagall, 
Ala., referred to the Committee on Banking 
and Currency, returned without amend- 
ment, amended and passed by the House 
March 12. This Administration bill would 
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extend the Federal Home Loan Bank Act 
and increase the amount available for re- 
funding of distressed mortgages to $4,500,- 
000,000. Received in the Senate March 13 
and referred to the Committee on Banking 
and Currency. 


Other Congressional Bills 


HR 5297, introduced by Mr. Wolcott, 
Mich., would amend section 22 (g) of the 
Federal Reserve Act relating to loans to 
executive officers of member banks, and pro- 
vide that loans made prior to June 16, 1933, 
may be renewed or extended for periods 
of not more than five years from such date. 

HR 5858, introduced by Mr. Dunn, Pa., 
would establish a Banking Commission for 
the purpose of protecting all moneys de- 
posited in the banks of the United States 
and its possessions. The President would be 
empowered to create a Banking Commis- 
sion of five persons or more. The officials of 
any banking institution or any citizen in 
the United States or its possessions, could 
at any time call upon this Banking Com- 
mission for the purpose of obtaining infor- 
mation concerning the securities of any 


corporation outside of the United States or 
within its boundaries or possessions. If 
said officials are contemplating the invest- 
ment of money, the commission would be 
required to give the information desired to 
the persons requesting it. 

HR 5286, introduced by Mr. Fuller, Ark., 
would prohibit the acceptance of Postal 
Savings deposits in communities where ade- 
quate banking facilities are available. This 
bill has the support of some of the state 
banking associations. 

S. 1700, introduced by Mr. Norbeck, S. D., 
would amend section 5219 of the Revised 


Statutes to read as follows: 

“In the case of a tax on shares, the taxes imposed 
shall not be at a greater rate than is assessed upon 
other moneyed capital used or employed in the busi- 
ness of banking; but investments by building and 
loan associations, savings and loan associations; co- 
operative banks, and homestead associations, in loans 
to their members secured by mortgages on real estate 
or assignments of the members’ stock therein, shall 
not be deemed competing moneyed capital within the 
meaning of this section, nor shall such associations or 
cooperative banks be held to be financial corporations 
as used in subdivision (c) of this section.” 


HR 5918, introduced by Mr. Kopplemann, 
Conn., would provide for the creation of an 
Intermediate Credit Corporation for com- 
merce and industry, to aid in financing 
small and medium-sized commercial and in- 
dustrial establishments. Referred to the 
Committee on Banking and Currency. 


Proposes Federal Mortgage Agency 


A proposed bill which would set up with- 
in the Federal Reserve System a Federal 
Mortgage agency, operated under the Fed- 
eral Reserve Board, and with the power to 
discount mortgages without recourse, has 
been drafted by the National Association 
of Real Estate Boards and has been placed 
by the Association in the hands of the 
Administration Committee engaged with 
the problem of mortgage financing. 

The proposed agency, which would have 
the power to buy mortgages from members 
of the Federal Reserve System, under reg- 
ulation of the Reserve Board, would imple- 
ment the extension of discount facilities of 
these banks provided in the proposed Bank- 
ing Act of 1935, now before Congress. 

Among changes to strengthen the Na- 
tional Housing Act which that association 
has suggested are the proposed amend- 
ments to 
1. Base the premium charge for mortgage 

insurance on the unpaid principal of the 

mortgage at the commencement of each 
year, rather than, as at present, on the 
original face value of the mortgage. 

2. Stiffen the requirement for servicing in- 
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sured mortgages, and provide a reason- 
able amount for servicing costs. 

-In case insured mortgage goes into de- 
fault, provide for cash payment by F. 
H. A. to mortgagee instead of payment 
in debentures at the option of mortgagee. 
. Fix interest on debentures issued to mort- 
gagee in above case “at the rate provided 
in the last issue of bonds of the United 
States having a maturity (or being call- 
able) in not less than ten or not more 
than twenty years.” (Present provision 
is for rate determined by Administrator 
at time mortgage is offered for insur- 
ance but not to exceed 3 per cent per 
annum.) 


Seventeen State Legislatures Scheduled to 
Adjourn This Month 


Of the 44 State Legislatures convened 
this year, two adjourned last month, four 
recessed to reconvene in March or April, 
and seventeen were scheduled to adjourn 
during the current month. 

As stated in last month’s issue, reports 
are being received from twenty-four 
State Bankers associations and from 
thirty-five trust officials who have under- 
taken to advise us of measures intro- 
duced in State Legislatures which are 
considered of importance from the fidu- 
ciary’s point of view. We are not at- 
tempting to present complete reports of 
all important measures. The difficulties 
involved may be inferred from the fact 
that one State association—that of Cali- 
fornia—found it necessary to examine 
3,400 bills. 

Corporate fiduciary organizations in 
many states have been active in favor- 
ing or opposing legislation, and reports 
to date indicate that their efforts have 
met with a gratifying measure of suc- 
cess. 

The Legislative Division of the Trust 
Committee of the Georgia Bankers As- 
sociation decided last year to sponsor 
numerous bills affecting the activities of 
fiduciaries, both corporate and individual, 
but after a conference with the Superin- 
tendent of Banks and others decided not 
to seek the passage of all the measures 
favored. Among the bills introduced were 
Ga. HB 19 to make United States Gov- 
ernment Bonds and Government obliga- 
tions legal for trust funds, and HB 602 
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to allow certain additional powers to 
temporary administrators and to execu- 
tors under common form probate. The 
first of these is now law; the second has 
been passed by the House and Senate and 
the Governor’s signature is expected 
shortly. 

Other Georgia bills which at last report 
had a fair chance of enactment at this session 
are: HB 289, to require banks and trust com- 
panies to secure uninvested trust funds by 
pledging of United States or State of Geor- 
gia bonds; HB 407 and 605, to relieve cor- 
porations and transfer agents from liability 
for transferring stock presented by an ex- 
ecutor under common form probate and by 
an administrator; HB 471 and 473, to reduce 
from 60 to 20 days the period of advertising 
required in order for an administrator, ex- 
ecutor or guardian to sell personal property; 
and HB 485, to permit Ordinaries to allow the 
same compensation for handling stocks and 
bonds as is now permitted for the handling 
of real estate. 

Ga. HB 34, which would prohibit adver- 
tisement and solicitation by fiduciaries, has 
been favorably reported by committee of the 
House and Senate, but has not yet been 
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reached for a vote. The same report is re- 
ceived regarding Ga. HB 476 and 509 to 
prohibit court clerks and ordinaries from giv- 
ing legal advice. Ga. SB 160, which would 
have repealed the provision allowing a tes- 
tator to relieve his executors of making a 
public inventory, was overwhelmingly de- 
feated, largely through the efforts of the 
committee mentioned. 


Probate Measures 


Representatives of the Trust Commit- 


tee of the Ohio Bankers Association who 
had opposed drastic provisions of Ohio 
SB 116 embodying numerous changes in 
the probate code, reached an agreement 
with representatives of the Ohio State 
Bar Association, which in effect was a 
compromise not entirely satisfactory to 
either side. The chief point of contention 
was the provision which would require 
corporate fiduciaries to give bond in 
every case. Under the compromise, this 
section has been changed to authorize 
the Probate Court to appoint a fiduciary 
without bond in any case if it finds that 
the interest of the trust does not demand 
it or if the instrument creating the trust 
dispenses with such security, or, a bond 
in an amount less than double the value 
of the personalty may be required. 
Other probate measures not reported 
heretofore are summarized below: 
Calif. AB 103 would amend the probate 
code so that in addition to appeals from pro- 
bate orders now permitted, appeal would be 
allowed from an order vacating a decree of 
distribution or from an order or decree of 


final discharge. 
Calif. SB 281 would provide that no non- 
suit shall be granted in a trial involving the 


contest of a will, and that if it is found that 
the decedent was infirm within three months 
prior to the execution of the will, the burden 
of proof shall be shifted to those endeavor- 
ing to sustain the validity of the will. 

Calif. AB 447 would provide that if a 
testator leaves a spouse or issue, not more 
than one-fourth of the estate of such tes- 
tator may be left to those other than the 
spouse or issue or both. It would provide, 
however, if the spouse or issue are incompe- 
tent, such portion may be left to a trustee 
for such spouse or issue. 

Calif. SB 522 would provide that if an 
application for ratable, partial or final dis- 
tribution has not been contested or objected 
to, delivery of any property in accordance 
with the decree of distribution by the execu- 
tor or administrator at any time after ten 
days of the entry of the order shall exoner- 
ate the executor or administrator unless 
prior to such delivery a notice is served 
upon such executor or administrator giving 
notice to appeal from or to move to vacate 
the decree of distribution. 

Calif. AB 456 would permit the execution 
by a guardian, with others, of a joint en- 
cumbrance upon the ward’s property to pay, 
reduce, extend or renew an existing encum- 
brance when the ward is an owner of an 
undivided interest. It would provide that 
upon foreclosure of any such encumbrance 
no deficiency judgment may be had against 
the ward or his property, and would also 
permit execution by executors and adminis- 
trators of joint encumbrances in similar in- 
stances. Calif. SB 841 is similar. 

Calif. AB 532 would permit the court in 
either a guardianship or a probate proceed- 
ing to give a discharge to one owing a debt 
to the estate or to the ward “upon such 
terms as may appear to the court to be for 
the best interest” of the estate or of the 
ward; and would permit exchanges of any 
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property rather than only of real property; 
and would authorize an appeal to the Su- 
preme Court from an order “instructing or 
directing an executor or administrator.” It 
would provide also that where no other or 
different procedure is provided by statute, 
the court on petition of the executor or ad- 
ministrator may instruct and direct him as 
to the administration of the estate. A sim- 
ilar provision is made with respect to guard- 
ianships. 

Calif. AB 654 would permit the court to 
discharge the guardian of the estate of a 
minor when it appears upon settlement that 
the estate has been exhausted and that the 
expenditures have been properly approved. 

Calif. AB 1819 would authorize a guard- 
ian upon direction of the court to pay sur- 
plus money of the ward “to the next of kin 
whom the ward would, in the judgment of 
the court, have aided, if said ward had been 
of sound mind.” 

Calif. AB 2090 would provide that chari- 
table devises or bequests shall not be valid 
unless the will making such devises or 
bequests is executed at least one year before 
the death of the testator instead of thirty 
days before the death of the testator as now 
provided. 

Calif. AB 2317 would require executors, 
administrators, trustees and guardians in 
rendering an account to “produce for exam- 
ination by the court all securities or evi- 
dence of deposit or investment reported by 
(them) in (their) accounts, and the court 
shall ascertain whether they correspond 
with such report or account.” 

Conn. SB 48 would permit the Judge of 
Probate to order sale of personal property 
of an estate either in whole or in part upon 
application of a fiduciary, and that all sales 
of such property over ten dollars would be 
void without such order, except when au- 
thorized by terms of the will. 

Conn. SB 630 would amend the general 
statutes to give courts of probate power to 
authorize executors or administrators to 
extend the term of any existing lien or 
mortgage held against the estate. 

Conn. SB 632 would permit courts of 
probate to authorize executors or adminis- 
trators to extend the term of any mortgage 
on the estate of a deceased person. 

Ill. NB 383 would permit distribution of 
an estate after a lapse of three years from 
the adjudication of death. 

S. Car. HB 347 would amend the code 
relating to the time of filing wills for pro- 
bate, affecting the rights of subsequent pur- 
chasers so as to include encumbrances with- 
in its provisions, from six years to one year. 
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S. Dak. HB 111, enacted, authorizes 
guardians to mortgage homesteads of wards 
under certain conditions. 


Inheritance Tax Measures 


Repeal of the New York City in- 
come and inheritance tax was forecast 
March 15, by the introduction of two 
bills by the Aldermanic President. The 
Mayor and Comptroller are said to have 
agreed with Governor Lehman that both 
measures should be repealed. This tax 
measure was discussed in a special ar- 
ticle in TRUST Companies Magazine, 
December, 1934. 

The great majority of inheritance tax 
measures reported from the various 
states to date call for increased 
schedules. 

Calif. SB 41 and AB 125 would double 
personal inheritance tax rates and decrease 
widow’s exemption to $15,000. 

Amendments of the Colorado Inheritance 
Tax Law would be provided by SB 251, 350 
and HB 473. 

Md. SB 15 would taxe collateral inherit- 
ances at rates ranging from 5 per cent to 
10 per cent, the latter figure being applic- 
able on amounts above $200,000. 

Mont. HB 94 would impose a tax on di- 
rect and collateral inheritances. 

Nebr. SB 104 would repeal the exemption 
of bequests to eleemosynary institutions. 

N. J. SB 48 would repeal the act of July 
11, 1984, empowering settlement of taxes 
in litigation over decedent’s domicile. 

Ore. SB 26 would provide for appraisal 
of inheritances at full value immediately 
upon decedent’s death. 

Ore. SB 46 would provide for reciprocity 
with other states as to inheritance taxes. 

R. I. SB 40 would make inheritance tax 
laws applicable to living trusts. 
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Tenn. HB 237 would increase inheritance 
tax rates. 

Utah. SB 64 would increase the inherit- 
ance tax to absorb the Federal credit. 


Rate Limitations on Property Tax 


Among the bills designed to place rate 
limitations on the taxation of property are: 
Mass. HB 671, 777 and 1033; Ariz. SB 16 
and HB 18; Colo. SB 165, HB 472, 473; 
Ill. SB 42, SJR 5; Minn. SB 17, 39, 40, 41 
and 45; N. Y. SB 453; Pa. HB 136, 149 and 
198; W. Va. SJR 2. 

Calif. AB 203 would abolish all property 
tax except on unused property, and would 
provide uniform tax on all income, trans- 
fers, inheritances and receipts. 

Tex. SJR 9 would require that taxes on 
real property be equal and uniform. 

Gov. Hoffman of New Jersey warned the 
Legislature that if it adjourned without 
enacting legislation to ease the tax load on 
real estate, he would call a special session 
immediately after adjournment. 


Tax Exemptions 


Among the bills that would exempt home- 
steads from taxation are: Ala. HB 96; Ark. 
HJR 3 and 6; Ga. SB 36, HB 14, 80 and 81; 
Ill. SJR 5; Iowa HB 7; Kan. HCR 4 and 7; 
Mass. HB 1467 and 1506; Mo. HJR 1 and 
SB 52; Neb. HB 89; N. Mex. SJR 5; Penna. 
HB 1442; S. Dak. SJR 2; Tex. HJR 10 and 
22; Wash. HB 1 and 11. 

Arkansas HJR 1 would provide for a 
referendum on a constitutional amendment 
to exempt farm homesteads up to 40 acres 
and city property up to $2,500 from certain 
taxes. 

Mich. HB 89 would exempt homesteads of 
more than $5,000 of persons over 65 who 
have been residents five years and qualify 
for old-age pensions. 

Tenn. HB 97 would remove the exemp- 
tions from taxation of certain property 
owned by eleemosynary institutions. 


Income Tax Measures 


Calif. SB 40 and AB 146 would impose a 
state income tax ranging from 1 per cent 
on the first $1,000 to 75 per cent on 
$1,000,000, with personal exemptions of 
$1,000 for unmarried and $2,500 for mar- 
ried persons, with a $200 credit per de- 
pendent. 

Md. SB 16 would levy an income tax at 
one-half the Federal rates. 

Other income tax measures include: Conn. 
HB 512, SB 214; Colo. HB 205, 207 and 
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487; Ga. HB 234; Ill. SJR 14, HB 400; Ind. 
SJR 2 and HJR 1; Mass. HB 779, 1036 and 
1077; Mich. HB 50; Mo. HB 75; N. Mex. 
HB 51; Ohio HB 134; Pa. HB 137 and 270, 
HB 14738, 1251, 1361, 1363; S. Dak. SB 36 
and HB 33; Wash. HJR 2; and W. Va. 
SB 26. 


Chain Store Tax Bills 


Chain store tax bills include: Ark. SB 
49, 92 and 121; Calif. AB 339; Colo. SB 
232 and HB 262; Ga. HB 12; Ill. HB 73 
and 117; Kan. SB 105 and HB 107; Mich. 
HB 53; Mont. HB 29; Nebr. HB 121; N. Y. 
AB 521; Pa. HB 29, 209 and 864; Tex. HB 
34, 94 and 137; Wash. SB 3 and HB 25. 

Colo. SB 495 and 520 would impose a 
store tax for old age and other pensions. 


Sales Tax Measures 


Among the bills which would impose 
sales taxes are: Ark. SB 68, 85 and HB 10 
and 42; Conn. HB 507, 509, and SB 210 and 
213; Calif. SB 80; Colo. HB 535 and 984; 
Ga. HB 228; Ill. SB 25; Ind. SJR 2, HJR 1; 
Mich. HB 73; Minn. HB 129; Mo. HB 116 
and 168; N. Mex. SB 1; S. Dak. SB 36 and 
37; Tenn. SB 133, 155 and 181, and HB 
242; Tex. HJR 7; W. Va. HB 72 and 89. 


Other Tax Measures 


Md. SB 12 would increase the tax rate 
for safe deposit and trust companies from 
2% to 3 per cent. 

Four bills introduced in Utah providing 
for insurance taxation: SB 11, 12 and 13 
and HB 62. Other life insurance tax meas- 
ures include Colo. HB 429 And 438 and 
Okla. HB 88. 

Okla. HB 50 would tax choses in action 
and exempt them from other taxation. Okla. 
HB 110 would tax choses in action. 

Wash. HB 52 would impose a two per 
cent tax on monies, credits, stocks and 
bonds. Bills that would tax bank deposits 
are Calif. AB 511, 1851; Colo. HB 517, and 
Tenn. HB 521. 

Nebr. HB 235 would impose a tax on 
foreign corporations measured by property 
and credits employed in their business in 
the state. 


Tennessee Enacts Stringent Measure on 
Practice of Law 


A bill which attempted to define and reg- 
ulate the practice of law was enacted in 
Tennessee and signed by the Governor on 
February 21. The definition included the 
appearance as an advocate or the drawing 
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of papers “in connection with proceedings 
pending or prospective before any court, 
commissioner, referee or any body, board, 
committee or commission constituted by law 
or having authority to settle controversies” ; 
* * * “advising or counselling for a valu- 
able consideration”; * * * “drawing or the 
procuring of or assisting in the drawing for 
a valuable consideration of any paper” 
* * * “affecting or relating to secular 
rights.” 

Conn. SB 22 would provide a fine for any 
corporation drawing documents in re real 
estate or wills. 

Conn. HB 76 would provide that deeds 
affecting real estate could be drawn only by 
lawyers, town clerks excepted. 

Calif. AB 1495 would prohibit the solici- 
tation of trust business in that state. 


Accountancy Legislation 


Bills of a restrictive nature relating 
directly to the practice of accountancy and 
of indirect interest to fiduciaries have been 
introduced in many states. A number of 
them are of the restrictive type discussed 
in an article by Will A. Clader in Trust 
Companies Magazine, December, 1934. The 
Council of the American Institute of Ac- 
countants has gone on record in opposition 
to this type of legislation. 


Investments 


Numerous amendments to the Banking 
Act of California have been proposed, in- 
cluding AB 1380, which would make it un- 
necessary for a savings or commercial 
department of a bank accepting a deposit 
of trust funds from the trust department 
of the same bank to secure the deposit 
up to the amount that it is insured by an 
act of Congress insuring bank deposits, and 
AB 1379, which reads as follows: “Any 
trustee may deposit funds up to five thou- 
sand dollars for each trust account in any 
National bank without depositing any 
security for such deposit.” 

Calif. AB 809 would prohibit a trustee 
from investing in any securities or property 
owned by the trustee or “in any securities 
or property purchased from any person, 
firm or corporation associated with or in 
which the trustee has any interest, either 
direct or indirect”; and would require the 
trustee to secure an order of the court be- 
fore investing any trust money in any 
securities or property, and would provide 
that no provision of the will or trust in- 
strument may relieve the trustee from the 
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necessity of securing a court order. This act 
apparently is applicable only to express 
trusts created for the benefit of another 
than the trustor. 

Calif. AB 816 would make the shares of 
any Federal Savings and Loan Association 
“whose shares are insured by the Federal 
Savings and Loan Insurance Corporation 
legal investments for executors, administra- 
tors, guardians, receivers and trustees of 
every kind and nature and for the funds of 
insurance companies, savings and commer- 
cial banks, corporations, municipalities, 
associations, incorporated or unincopro- 
rated, and all other organizations existing 
or operating under and by virtue of the 
laws of the State of California.” 

Conn. HB 38 would empower trustees to 
invest trust funds in common or preferred 
stocks approved by the Bank Commissioner. 


Mortgage Moratorium Acts 


Bills to extend “mortgage moratorium” 
acts have been introduced in several states. 
All of these, of course, were emergency 
measures, and the question naturally arises 
as to what limits can be placed on the dura- 
tion of emergencies. The history of such leg- 
islation in one state may serve to illustrate 
the problem. 

The moratorium act of Kansas was first 
enacted in the regular session of 1933, ex- 
tending such period for six months, or from 
March 4, 1933, to September 4, 1933, with 
the provision that if at the expiration of 
the six months, the emergency, in his judg- 
ment, still exists, the Governor is empow- 
ered to extend such moratorium for a fur- 
ther period not exceeding six months, or 
from September 4, 1933, to March 4, 1934. 
Under this authority the period was, by 
proclamation of the Governor, thus extended 
for a second six months period, to expire by 
limitation on March 4, 1934. 
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On March 1, 1934, the legislature, con- 
vening in special session for that purpose, 
further extended the redemption period for 
about one year, or from March 4, 1934, to 
March 1, 1935. 

Meanwhile, a question of constitutionality 
arose which was brought to the Kansas 
Supreme Court, wherein it was held (141 
Kan. 126), that the Kansas 1933 Mora- 
torium Act which attempted to authorize 
the Governor to extend, for a period not ex- 
ceeding six months, the previous six months 
moratorium given by the legislature, “is a 
delegation of legislative power and is there- 
fore unconstitutional, void and inoperative.” 

Within one week after the convening of 
the legislature of 1935 (January 8), Senate 
Bill No. 49 was introduced, passed both 
houses, was signed by the Governor and on 
January 15 became law upon publication in 
the official State paper. S. B. No. 49 so re- 
vived the 1934 act as to accomplish by legis- 
lation that which the Supreme Court had 
held could not be accomplished by proclama- 
tion of the Governor, ordaining that “all 
periods of redemption which have been ex- 
tended by any court in this State to expire 
at an earlier date than March 1, 1935, and 
which the right to Sheriff’s deed had not ac- 
crued, are hereby automatically extended to 
March 1, 1935.” 

Now, comes House Bill No. 299, extending 
the period of redemption, or as more com- 
monly known, the moratorium, for such an 
additional period, after March 1, 1935, as 
the court may deem just and equitable but 
in no case beyond January 15, 1937. It be- 
came law upon publication March 1, 1935, 
in the official State paper. 


Other Bills of Interest to Fiduciaries 


Calif. AB 732 would provide that any 
voluntary trust, whether made irrevocable 
or not, “may be revoked by the trustor and 
all the beneficiaries or the successors in 
interest of the beneficiaries thereof.” It 
would require, however, that “the bene- 
ficiaries or their successors in interest must 
have the power to contract before such 
trust may be revoked.” Also that trustees 
may be substituted in the same manner. 
Provisions made inapplicable to trusts here- 
tofore created. 

Kan. HB 79 (now law) provides that 
where any affidavit or statement of any 
kind is filed with the Register of Deeds 
claiming an interest in or lien upon any 
real estate belonging to another, such claim 
shall cease to constitute a claim unless, 
within 60 days from date of filing, the claim- 
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ant shall have begun action to enforce such 
claim. The bill will become effective upon 
its publication about June 1, in the statute 
book. 

Kan. SB 201 (now law) extends the period 
of time in which a bank may with the 
approval of the Bank Commissioner hold 
other real estate lawfully acquired for a 
period of four years beyond an original 
five-year period provided by law. 

Ill. HB 161 reported last month, which 
would provide that where more than two 
trustees are required to execute a trust, a 
majority of the trustees shall be competent 
to act in all cases unless the instrument or 
authority creating the trust provides other- 
wise, was passed by the House and at last 
report was on second reading in the Senate. 

Ill. HB 322, reported last month, and 
which would provide that if the income and 
profit from the estate is sufficient to pro- 
vide for the comfort, support and education 
of the ward, the guardian may use such 
portion of the corpus as the County Court 
shall from time to time direct, at last report 
was on second reading of the House. 

Conn. SB 155 would provide that in fore- 
closure of a mortgage the court shall find 
the market value of the property sought to 
be foreclosed, and apply such value against 
the mortgage debt, and judgment upon such 
mortgage debt shall be entered only for the 
portion of said debt that shall remain un- 
satisfied. 

Conn. HB 790 concerning “prohibiting 
confiscation by foreclosure” would provide 
for at least 50 per cent return. 

Conn. SB 427 would provide that no 
future attachments of land shall have any 
effect as a notice of lis pendens unless re- 
corded on the land records of the town 
where the land is situated and shall refer 
to and identify such attachment. 

Conn. SB 92 would provide that deposit 
boxes upon death of owner shall be opened 
only by Tax Commissioner or his agent, and 
that property held in joint names shall be 
taxable upon transfer to the survivor 
thereof. 

Conn. HB 361 would provide for ascer- 
tainment between tenants and remainder- 
men—uniform law. 

Tennessee HB 427, which would abolish 
deficiency judgments, has been reported out 
of committee without recommendations. 

Preliminary reports indicated the possi- 
bility that Idaho might have legislation 
preventing creditors from obtaining de- 
ficiency judgments in foreclosure proceed- 
ings. 
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